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Chapter One
Introduction

Plan Change 5

1]

On 4 February 2016, the Canterbury Regional Council (‘the Council’, ‘CRC’ or ‘Environment
Canterbury’), acting under section 65 of the Resource Management Act 1991 (‘the RMA’) and clause 5
of Schedule 1 of the RMA, resolved to publicly notify a proposed change (identified as ‘Plan Change 5’)
to its Land and Water Regional Plan (‘the LWRP’ or ‘the Plan’) which was then partly operative. The
plan change was publicly notified on 13 February 2016. The Council prescribed that the closing date
for the period for lodging submissions on the plan change would be 11 March 2016. It also prescribed
that the closing date of the period for lodging further submissions would be 13 May 2016.

Plan Change 5 would amend the LWRP which is the Council’s plan for the integrated management of
land and water resources in the Canterbury Region. The Plan was made fully operative on 1 October
2016.

The LWRP applies at two levels. It contains objectives, policies and rules that apply throughout the
region; and it also contains sections that apply to specific sub-regions, with separate policies and rules

that are specific to each sub-region to achieve the general objectives of the Plan.

Plan Change 5 is in two parts. Part A would make amendments to provisions of the Plan applicable
throughout the region for managing nutrients in the environment. Part B would amend Section 15 of
the Plan, which applies specifically to the Waitaki and part of the South Coastal Canterbury sub-region.
The plan change would divide Section 15 into Section 15A applying to South Coastal Canterbury; and
Section 15B applying in the Waitaki. The contents of Section 15A result from Plan Change 3 to the
Plan, and are not a subject of this report. Part B of the Plan Change would insert contents into Section
15B, including definitions, policies and rules applicable to various parts of the Waitaki. They identify
four freshwater management units (FMUs), state cultural values, and summarise a Zone Committee
‘solutions package’ which provided guidance about local values for developing the contents of Section
15B, relating separately to Upper and Lower Waitaki Zones.

Submissions on Plan Change 5

[5]

[6]

Following public notice of Plan Change 5 being given, the Council received within the prescribed period
129 submissions on its contents.

The Council publicly notified a summary of the decisions requested in those submissions. During the
period prescribed, it received 35 further submissions.

Appointment of Hearing Commissionets

[7]

On 17 March 2016 the Council, acting under section 34A of the RMA, appointed us the undersigned,
as hearing commissioners to hear, consider and make recommendations to it on the submissions on
Plan Change 5. For that purpose the Council also delegated to us all its functions, powers and duties to

hear and consider submissions on the plan change, including requiring and receiving reports as enabled



by section 42A of the RMA, and exercising powers conferred by sections 41B and 41C of it.

For the avoidance of doubt, we affirm that prior to our appointments we had no involvement in the
preparation of the plan change; and that throughout our performance of our duties we have been entirely
independent of the Council, and objective, in considering and making recommendations on the

submissions.

Hearing of submissions

]

[13]

We, the appointed hearing commissioners, have required and received reports under section 42A of the
RMA on the plan change and the submissions on it. We have conducted public hearings of the reports
and of evidence and submissions of the submitters who wished to be heard. Those hearings were
conducted at Lincoln on 22 to 26 August 2016, and on 20 September 2016; at Oamaru on 6 to 8§
September 2016; at Omarama on 4 and 5 October 2016; and at Wathao Marae on 6 October 2016. On
12 December 2016 we reconvened at Lincoln for the authors of the initial Section 42A Report to
publicly deliver their reply to the matters presented by the submitters, and to answer our questions on
1t.

During the hearings we asked questions of submitters to enhance our understanding of the nature of
their requests, the grounds for them, and their responses to requests made by other submitters and
advice given in Section 42A Reports. We endeavoured to conduct the hearings with a minimum of
formality to an extent that allowed for fairness to all submitters. An audio recording of the proceedings
was made and published on the Council’s website. In total the public hearings occupied 13 days.

Following the completion of the public hearings, we then proceeded to deliberate on the matters raised
by the submissions, and to form our recommendations on the decisions requested by them.

Most of the submissions on the plan change requested amendments to it, and gave reasons for making
those amendments. Many also constructively proposed specific improvements to the plan change,
developed by themselves or their advisers. In addition, the authors of the initial Section 42A Report
made successive detailed reports, including in their Section 42A Reply Report.

Although submitters questioned numerous aspects of the content of the plan change, issue was not
taken with the style and layout of it. We consider that the format of the change is generally suitable for
its purpose, and can be adapted for incorporating various substantive amendments that we are
recommending.

We are grateful for all the requests and suggestions by submitters and their witnesses; and by the
reporting officers. We acknowledge that the requested and suggested amendments, including those we
do not recommend, and the evidence relating to them, have substantially assisted us in our deliberations
and in reaching the recommendations to the Council that we make by this report. The submissions and
reports have all contributed to an effective and fair process for which Part 1 of Schedule 1 of the RMA
provides.

This report

[15]

In the main body of this report we state in narrative form our findings about the law applicable to the
process; about the character of Ngai Tahu values and interests, and expected outcome; about issues



[10]

[17]

[18]

raised by submitters on regulation and voluntary action; and about the scope of the Council’s potential
action by decisions on the submissions. We also address in detail issues about a ‘Farm Portal” and an
‘alternative path’; on reducing the extent of allowed release of nutrients to the environment; on capped
flexibility for such release; on application to irrigation schemes of nutrient management provisions; and

on certain provisions of Part B for the Waitaki.

Further, we consider the extent to which the plan change, amended as we recommend, would give effect
to relevant directions of applicable higher order instruments, and in relation to other relevant
instruments. As directed by section 32AA of the RMA, we also express our evaluation of the

amendments to the plan change that we recommend.

The decisions we recommend on the points raised in the submissions are set out in detail in Appendix
A to this report. In Appendix B we show the content of the plan change incorporating our
recommended amendments to it. Appendix Cis a list of the reports and other documents that we have
referred to in addition to the submissions and evidence presented by the submitters.

To avoid unnecessary duplication and repetition we affirm that, except to the extent that we expressly
address the contents in this report, we adopt the advice and reasoning in the Section 42A Reports, and
in the answers and replies given to us by its authors. We refer to this again in Chapter 19.






Chapter Two
The Resource Management Act

Introduction

[19]

In this chapter, we state our understanding of the provisions of the RMA that are relevant to the plan
change and to the making, hearing and decision of submissions on it.

The putpose and principles of the RMA

20]

23]

[24]

The basis for actions under the RMA is Part 2, which states its purpose and principles. The overall
objective of the Act,! and the keystone of Part 2, is section 5(1), which states the purpose of the Act as
being “to promote the sustainable management of natural and physical resources.” The meaning of an
Act is to be found from its text in the light of its purpose.?

Section 5(2) describes the meaning to be given to the term ‘sustainable management’ in applying the
purpose stated in section 5(1):

In this Act, sustainable management means managing the use, development, and protection of natural and physical
resources in a way, and at a rate, which enables people and communities to provide for their social, economic, and
cultural wellbeing and for their health and safety while—

(@) sustaining the potential of natural and physical resources (excluding minerals) to meet the reasonably
foreseeable needs of future generations; and

(b) safeguarding the life-supporting capacity of air, water, soil and ecosystems; and

(c) avoiding, remedying, or mitigating any adverse effects of activities on the environment.

Section 5 contemplates environmental preservation and protection as an element of sustainable
management of natural and physical resources;? and protecting the environment from adverse effects

of use and development is an aspect (though not the only one) of sustainable management.*

Although section 5 is not itself an operative provision, where applicable the other sections of Part 2
(sections 6, 7 and 8) are operative at the level of general principles, directing those administering the
RMA, and elaborating how section 5 is to be applied in the circumstances described in them.5

Section 6 of the RMA identifies matters of national importance, and directs everyone exercising
functions and powers under the Act to recognise and provide for them. Of the matters listed, these
may be relevant to Plan Change 5 and the submissions on it:

e The preservation of the natural character of wetlands, lakes and rivers and their margins, and
the protection of them from inappropriate use and development.©

U Environmental Defence Society v NZ King Salmon [2014] NZSC 38 [151]
2 Interpretation Act 1999, s 5(1)

3 Environmental Defence Society v NZ King Salmon, cited above, [146]

* Environmental Defence Society v NZ King Salmon, cited above, [148]

> Environmental Defence Society v NZ King Salmon, cited above, [8], [149]
6 RMA, s6(a)



25]

[20]

27]

28]

29]

e The protection of outstanding natural features from inappropriate use and development.”

e The protection of areas of indigenous vegetation and significant habitats of indigenous fauna.®

e  The maintenance and enhancement of public access to and along lakes and rivers.”

e The relationship of Maori and their culture and traditions with their ancestral lands, water, sites,
wahi tapu, and other taonga.!?

e The protection of protected customary rights.!!

The word ‘inappropriate’ in section 6(a) and (b) should be interpreted “against the backdrop of what is
sought to be protected or preserved.”!2

Section 7 directs that, in achieving the purpose of the Act, all persons exercising functions and powers
under it are to have particular regard to some 11 listed matters, many of which could be relevant to Plan
Change 5 and the submissions on it.

Section 8, the final section in Part 2 of the Act, directs persons exercising functions and powers under
it to take into account the principles of the Treaty of Waitangi (Te Tiriti o Waitangi).

We understand that this direction does not extend to principles that are not consistent with the scheme
of the RMA, nor does it provide for allocating resources to Maori.”> It does not impose a duty on
functionaries to take into account past wrongs, or to be open to ways to restore imbalance. 4

Although Part 2 states the purpose of the Act and principles in elaboration of the purpose, where
specific, unqualified prescriptions of a superior instrument by which Part 2 is given effect (the lawfulness
and the meaning of which are not in dispute, and which “cover the field”), a decision-maker is not free
to “refer back” to Part 2 to diminish the effect given to such a prescription.’>

Functions of regional councils

[30]

Section 30 of the RMA lists functions of regional councils for the purpose of giving effect to the Actin
their regions. The following of those functions may be relevant to Plan Change 5 and submissions on
it:

e  Lstablishing and implementing objectives, policies and methods to achieve integrated
management of the natural and physical resources of the region:1¢

e  Preparing objectives and policies in relation to any actual or potential effects of the use,
development or protection of land which are of regional significance:!”

e Control of the use of land for the purpose of soil conservation, maintenance and enhancement
of the quality of water in water bodies, maintenance of the quantity of water in water bodies;

7RMA, s6(b)

8 RMA, s6(c)

2 RMA, s6(d)

10 RMA, s6(e)

1T RMA, s6(g)

12 Environmental Defence Society v NZ King Salmon, cited above, [105]

3 Minbinnick v Minister of Corrections EnvC A043 /2004 [323]-346]

Y Waikanae Christian Camp v Kapiti Coast District Council (HC Wellington 27/10/2004, Mackenzie J)
> Environmental Defence Society v NZ King Salmon, cited above, [80], [88]
16 RMA, s30(1)(a)

17 RMA, s30(1)(b)

10



31]

maintenance and enhancement of ecosystems in water bodies; avoidance or mitigation of
natural hazards:!8

e Investigation of land for identifying and monitoring contaminated land:!?

e  Control of the taking, use, damming, and diversion of water, and control of the quantity, level
and flow of water in any water body, including setting any maximum or minimum levels or
flows of water and control of the range, or rate of change, of levels or flows of water:20

e Control of discharges of contaminants into or onto land, air or water and discharges of water
into water:?!

e If appropriate, establishment of rules in a regional plan to allocate the taking or use of water:?2

e In relation to any bed of any water body, the control of the planting of any plant in, on, or
under that land for the purpose of soil conservation, maintenance and enhancement of the
quality of water in that water body; maintenance of the quantity of water in that water body;
and avoidance or mitigation of natural hazards: 2

e  Hstablishment, and implementation, of objectives, policies and methods for maintaining
indigenous biological diversity:2*

e  Strategic integration of infrastructure with land use through objectives, policies and methods.?

Section 30(4) contains directions about allocation of natural resources in regional plans under section
30(1)(fa) or (fb). The directions restrict allocating amounts of resources that have already been
allocated;* regulate allocating a resource in anticipation of expiry of existing consents;?’ authorise
allocating a resource among competing types of activities;?® and limiting allocating water if the allocation
does not affect activities authorised by section 14(3)(b) to (e).%

Contents of regional plans

32]

[33]

[34]

Section 63(1) of the RMA states the purpose of a regional plan as being “to assist a regional council to

carry out any of its functions in order to achieve the purpose of this Act.”

Section 65(1) enables a regional council to prepare a regional plan for any function specified in certain
listed paragraphs of section 30(1);30 and section 65(3) directs that a regional plan is to be prepared in
accordance with Schedule 1.

Section 66(1) directs that a regional council is to prepare a regional plan in accordance with its functions
under section 30, the provisions of Part 2, its duty under section 32, and any regulations. Section 66(2)
stipulates that, when preparing a regional plan, a regional council is to have regard to management plans
and strategies prepared under other Acts, to the extent to which their content has a bearing on resource

18 RMA, s30(1)(c)

19 RMA, s30(1)(ca)

20 RMA, s30(1)(e)

2L RMA, s30(1)(f)

2 RMA, s30(1)(fa) (i)

2 RMA, s30(1)(g)

2 RMA, s30(1)(ga)

25 RMA, s30(1)(gb)

26 RMA, s30(4)(a) and (b)
27T RMA, s30(4)(c) and (d)
28 RMA, s30(4)(e)

2 RMA, s30(4)(f)

30 The functions listed in s65(1) are those in paragraphs (c), (ca), (e), (f), (fa), (fb), (g) and (ga) of s 30(1)

11



[35]

[39]

management issues of the region,3!' and to which it needs to be consistent with regional policy statements
and plans of adjacent regional councils.?? Section 66(2A) directs that when preparing a regional plan, a
regional council is to take into account any relevant planning document recognised by an iwi authority,
if lodged with the council, to the extent that its content has a bearing on the resource management issues
of the region.

Section 67(1) of the RMA stipulates that a regional plan is to state the objectives for the region; the
policies to implement the objectives; and the rules (if any) to implement the policies. Section 67(2) lists
other matters that may be stated in a regional plan. Section 67(3) directs that a regional plan is to give
effect to any national policy statement, any New Zealand coastal policy statement; and any regional
policy statement. Section 67(4) stipulates that a regional plan is not to be inconsistent with a water
conservation order, or any other regional plan for the region. Section 67(5) adds that if a council has
allocated a natural resource under certain provisions of section 30, the regional plan is to record how it
has done so0.33

Section 68 of the RMA enables regional councils to make rules in a regional plan for carrying out certain
of their functions, and for achieving the objectives and policies of the plan; and prescribes that in making
a rule, a regional council is to have regard to the actual or potential effect (particularly an adverse effect)
on the environment of activities; and, relevantly, contains specific prescriptions for rules relating to
levels or flows or rates of use of water, and minimum standards of water quality.

Section 69 directs contents for regional plan provisions on water quality, including prohibiting standards
that may result in a reduction of the quality of water unless it is consistent with the purpose of the Act
to do so.

Section 70 applies to regional rules about discharges. Section 70(1) applies to rules that allow discharges
as a permitted activity; and section 70(2) applies to rules that require adoption of the best practicable
option.

We consider the application of those sections in addressing submissions on Plan Change 5 on subject-
matter to which those sections apply.

Procedure for changing regional plans

[40]

[41]

[42]

The procedure for changing a regional plan is that prescribed in Schedule 1 of the RMA,34 of which the
provisions of Part 1 are applicable.

Clause 5(1) of Schedule 1 directs that a local authority which has prepared a proposed plan (a term that
includes a change to a plan®) is to prepare an evaluation report in accordance with section 32, and have
particular regard to that report when deciding whether to proceed with the plan.

Clause 6 provides for making submissions on a proposed plan; clause 7 directs that the local authority
is to give public notice of the availability of a summary of decisions requested by submitters; and of the
opportunity to make further submissions; clause 8 provides for certain persons to make further

ST RMA, s66(2)(c) (i)

2 RMA, s66(2)(d)

3 The provisions of section 30 referred to in s67(5) are s30(1)(fa) or (fb), and s30(4)
3 RMA, s65(5)

3 RMA, s43AAC(1)(a)

12



[40]

submissions; 3 and clause 8B directs that the local authority is to hold a hearing into submissions.

Clause 10 gives directions on giving a decision on the provisions and matters raised in submissions,
with reasons for accepting or rejecting them.? Subclause 10(2) provides for a local authority’s decision
on submissions to make necessary consequential alterations arising from the submissions and any other
relevant matter arising from them. Subclause 10(4) stipulates that the local authority’s decision is to
include a further evaluation in accordance with section 32AA;% and is to have particular regard to the

further evaluation when making its decision.*’

Clause 16(2) enables a local authority to make amendments to a plan change that “alter any information

where the alteration is of minor effect” and to “correct any minor errors.”

Although a local authority has to give its decisions on the matters raised in the submissions, subclause
10(3) prescribes that it is not required to give a decision that addresses each submission individually. So
in the main text of this report we address the major issues arising from the submissions; and in Appendix
A we group the submissions according to the specific provisions of the plan change which they asked
to be altered, and identify what alterations (if any) we recommend be made by the Council. In those
ways the report contains our recommended responses to all submissions.

Although not expressly stated in the Act, we understand that the consideration and decision of
submissions is to proceed on the basis that there is no presumption in favour of the provisions of the
plan change as proposed by the local authority; nor any onus on submitters to show that the contents
of the plan change are inappropriate.! Rather, the local authority’s duty is to consider the submissions
and evidence, and find what are the most appropriate and suitable provisions of the plan change in

accordance with law.

Evaluation Report

[47]

[48]

Section 32 of the RMA prescribes requirements for preparing and publishing evaluation reports,
including an ‘amending proposal’ that would amend a plan or change. In particular as applicable to Plan
Change 5, section 32 directs that an evaluation report is to examine whether its provisions are the most
appropriate way to achieve the relevant objectives by identifying other reasonably practicable options
for doing so; assessing the efficiency and effectiveness of the provisions in doing so; and summarising
the reasons for deciding on the provisions.*> The report is to contain a level of detail that corresponds
to the scale and significance of the environmental, economic, social, and cultural effects that are
anticipated from the implementation of the proposal.*3

In assessing the efficiency and effectiveness of provisions, the assessment has to identify and assess the
anticipated benefits and costs of the environmental, economic, social, and cultural effects that are

36 Clause 8 provides that a further submission may be made by a person representing a relevant aspect of the public
interest, or by a person who has an interest in the proposed plan greater than the general public has, or by the local
authority itself. A further submission is limited to support of or opposition to a submission under clause 6

37 RMA, Sched 1, c1 10(1)

38 RMA, Sched 1, c1 10(2)

3 RMA, Sched 1, cl 10(2)(ab)

40 RMA, Sched 1, cl 10(4)(aaa)

N Wellington Club v Carson [1972] NZLR 698 (SC); applied to the RMA in Leith v Auckland City Council [1995]
NZRMA 400

#2 RMA, s32(1)(b)

3 RMA, s32(1)(c)

13



[49]

[50]

anticipated from the implementation of the provisions, including the opportunities for economic growth
and employment anticipated to be provided or reduced; the assessment has also, if practicable, to
quantify the benefits and costs; and if there is uncertainty or insufficient information about the subject-

matter of the provisions, has to assess the risk of acting or not acting.

As Plan Change 5 would amend an operative plan (the LWRP), but does not itself contain objectives,
the examination of whether the provisions are the most appropriate is directed to achieving the purpose
of the plan change;* and to relevant objectives already stated in the Plan.*

By section 32AA, a further evaluation is required for any change proposed since the original evaluation
report was completed. Such a further evaluation does not have to be published as a separate report if it
is referred to in the decision-making record in sufficient detail to demonstrate that it was undertaken in

compliance with that section. 4

Classes of activity

[51] We also refer to section 77A of the RMA, which empowers local authorities to categorise activities as
belonging to one of six classes of activity, and make rules for each class of activity that apply to each
activity within the class for the purpose of the plan. The classes listed include a prohibited activity. The
attributes of each of those classes of activity are described in section 87A.

# RMA, 532(6)

4 RMA, s32(3)
4 RMA, s32AA(1)(d) (i)

14



Chapter Three
Environment Canterbury Legislation

Continuing application of the 2010 Act

[52]

[53]

[54]

In addition to the general provisions of the RMA summarised in Chapter 2, we note the application in
the Canterbury region of the Environment Canterbury (Temporary Commissioners and Improved
Water Management) Act 2010 (‘the 2010 Act’), and the Environment Canterbury (Transitional
Governance Arrangements) Act 2016 (‘the 2016 Act)).

Relevantly the 2010 Act empowers the Canterbury Regional Council to address issues relevant to the
efficient, effective and sustainable management of fresh water in Canterbury. Section 63 directs that in
considering any proposed plan, the Council is to have particular regard to the vision and principles of
the Canterbury Water Management Strategy (‘the CWMS’) as set out in Part 1 of Schedule 1 of that Act,
in addition to the matters relevant under the RMA to its decisions made under clause 10(1) of
Schedule 1 of the RMA. Section 4(2) declares that the inclusion of the vision and principles of the
CWMS does not accord to the CWMS or its vision and principles any status in law other than as
provided in that Act.

In general, the 2016 Act repealed the 2010 Act. It prescribes a transition day (the day after the official
date of announcement of the results of the Environment Canterbury general election in 2016). However
the transitional provisions in Schedule 1 of the 2016 Act direct that in respect of any proposed regional
plan notified before the transition day, certain provisions of the 2010 Act continue as if they had not
been repealed for the purpose of completing any decision relating to the proposed plan that had not
been completed before the transition day.+’

We find that Plan Change 5 was publicly notified before the transition day; that decisions on the
submissions on the plan change had not been completed before the transition day; so that the provisions
of the 2010 Act directing having particular regard to the vision and principles of the CWMS continue
to apply to the Council’s decisions on those submissions.

Canterbury Water Management Strategy

[50]

The vision and principles of the Canterbury Water Management Strategy (‘CWMS’) referred to in section
63 of the 2010 Act are reproduced in Schedule 1 of that Act.4

The text of the CWMS vision and principles reproduced in Schedule 1 of the 2010 Act includes a
statement of the vision, and also states fundamental principles, including primary principles and
supporting principles.

The vision is:

To enable present and future generations to gain the greatest social, economic, recreational and cultural benefits from
our water resources within an environmentally sustainable framework.

47 Environment Canterbury (Transitional Governance Arrangements) Act 2016, Schedule 1, clause 7
4 Environment Canterbury (Transitional Governance Arrangements) Act 2016, s21
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[59]

[60]

There are three primary principles: sustainable management, regional approach, and kaitiakitanga:

1

Sustainable management

Water is a public resource which must be managed in accordance with sustainability principles and be consistent
with the Resource Management and Local Government Act.

Regional approach

The planning of natural water use is guided by the following:

o first order priority considerations: the environment, customary uses, community supplies and stock water:

e second order priority considerations; irrigation, renewable electricity generation, recreation, tourism and
amenity.

A consistent regulatory approach to water is applied throughout the Canterbury region, recognising these
principles.

Both surface and groundwater are given equal importance.

Further development of scientific knowledge of the region’s water resources and the impacts of climate change
are given priority.

The actual or potential cumulative effects the taking and using water can have on waterways are recognised
and managed within defined standards.

A cautious approach is taken when information is uncertain, unreliable, or inadequate. There is strong emphasis
on the integration of water and land management including protection of indigenous biodiversity and
enhancement of water quality. Current and potential effects of land use intensification is an integral part of
decision-making on water takes. This may mean amending regional and district plans.

Kaitiakitanga

The exercise of kaitiakitanga by Ngai Tahu applies to all water and lakes, rivers, hapua, waterways and wetlands,
and shall be carried out in accordance with tikanga Maori.

The supporting principles include natural character, indigenous biodiversity, access, quality drinking

water, recreational and amenity opportunities, and community and commercial use.
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Chapter Four
Ngai Tahu Values and Interests

RMA ss6(e), 7(a) and 8
[61] Part 2 of the RMA includes the following important directions in respect of Maori values and interests.

[62] Section 6(e) directs that all persons exercising functions and powers under the Act are to recognise and
provide for the relationship of Maori and their culture and traditions with their ancestral lands, water,

sites, waahi tapu, and other taonga.

[63] Section 7(a) directs that all persons exercising functions and powers under the RMA are to have
particular regard to kaitiakitanga.

[64] Section 8 ditects all people exercising functions and powers under the Act are to take into account the
principles of the Treaty of Waitangi.

Te Rananga o Ngai Tahu Act (1996) and the Ngai Tahu Claims Settlement Act (1998)

[65] These two Acts recognise Ngai Tahu Whanui as tangata whenua for the Canterbury region. They are
relevant when applying sections 6(e), 7(a) and 8 of the RMA, and in giving effect to the relevant sections
in the RPS and LWRP.

Cultural traditions and hetitage in relation to natural and physical resources

[66] Chapter 2 of the Canterbury Regional Policy Statement (CRPS) describes the traditional relationship
and responsibility that Ngai Tahu hold toward and with the natural resources of the Canterbury region.

Relevant ancestral land, water and sites in the region

[67] Thete are a number of iwi management plans within the Canterbury region that collectively provide

comprehensive information on the ancestral land, water and sites in the region.*

[68] In addition, the Ngai Tahu Claims Settlement Act 1998 provides for the following in the Canterbury

region:

e  Statutory Acknowledgments over a number of lakes, rivers and wetlands, each of which includes
a statement describing the Ngai Tahu relationship and association with each waterway and

catchment; and

e Nohoanga or temporary campsites located adjacent to various waterways in the Canterbury
region, chosen for their suitability to practice mahinga kai activity in the vicinity of traditional
mahinga kai locations.

# Te Whakatau Kauapapa 1990, Iwi Management Plan of Kati Huirapa 1992, Kai Tahu ki Otago Natural Resources
Management Plan 1995, Te Poha o Tohu Raumati 2009, Mahaanui Iwi Management Plan 2013
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[69] We recognise that the Statutory Acknowledgements and Nohoanga are statutory tools and do not reflect
the full extent of the values and interests that Ngai Tahu have for their ancestral land, water and sites in
the Canterbury region. Rather they provide information on the cultural association with particular
waterways.

Customaty mahinga kal resources

[70] The CRPS (section 2.2.7 Mahinga kai) describes the importance to Ngai Tahu of maintaining the
diversity, quality and quantity of resources, especially those valued for mahinga kai. The CRPS states,
“mahinga kai was, and is central to the Ngai Tahu way of life” and that “mahinga kai refers to the whole
resource chain, from mountain top to the ocean floot”.

[71] 'The iwi resource management plans that are applicable to the Canterbury region provide additional
specificity, including the importance of water quality and quantity to ensuring healthy and abundant
customary mahinga kai resources.

Ngai Tahu Freshwater Policy 1999

[72] The Ngai Tahu Freshwater Policy is applicable to the entire Ngai Tahu takiwa, which is therefore
applicable to the region of Canterbury. The Ngai Tahu Freshwater Policy contains relevant objectives
and policy on wahi tapu, mauri, mahinga kai and kaitiakitanga.

Significant concerns of contemporaty Maori for cultural heritage resources

[73] The CRPS, at Table 2.1, “Summary of issues of significance to Ngai Tahu relevant to the CRPS”,
provides a comprehensive list of natural resource and environmental management issues and desired
outcomes as identified by the tangata whenua of the Canterbury region. While the list is not exhaustive,
it provides expansive coverage and is relevant to Plan Change 5.

[74] We have been cognisant of the above matters when considering the submissions on Plan Change 5,
particularly the submission lodged by Nga Runanga (Te Riananga o Kaikoura, Te Ngai Tuahuriri
Riinanga, Te Hapi o Ngati Wheke, Te Rinanga o Koukourarata, Onuku Rinanga, Wairewa Rinanga,
Te Taumutu Runanga, Te Rananga o Arowhenua, Te Rananga o Waihao And Te Rananga o Moeraki),
Ngai Tahu Farming Limited, and Te Rananga o Ngai Tahu (Te Runanga). We note that the evidence
provided by Nga Rananga witnesses drew on and expanded on many of the matters outlined above.
We are grateful for that assistance.
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Chapter Five
High Order and other Relevant Instruments

Applicable statutoty regulations

[75] The only statutory regulations brought to our attention or of which we are aware that apply to the
consideration and disposition of submissions on the plan change have been made under the RMA.

Resonrce Management (Forms, Fees and Procedures) Regulations

[76] The Resource Management (Forms, Fees and Procedures) Regulations 2003 prescribe forms and
procedures for (among other things) plan changes. Regulation 6 prescribes that a submission on a
publicly notified proposal for a plan change is to be in Form 5. Regulation 4 prescribes that use of a
form is not invalid only because it contains minor differences from a prescribed form, as long as the
form that is used has the same effect as the prescribed form and is not misleading.

[77] Fotrm 5 provides that a submission is to—

(a) give details of the specific provisions of the proposal that the submission relates to:

(b) state whether the submitter supports or opposes the specific provisions or wishes to have them
amended, and reasons for the submittet’s views:

(c) give precise details of the decision sought from the local authority.
National Environmental Standards for Sources of Human Drinking Water Regulations

[78] The Resource Management (National Environmental Standards for Sources of Human Drinking Water)
Regulations 2007 regulate granting of water permits and discharge permits upstream of abstraction
points. Relevantly to Plan Change 5, regulation 10 imposes restrictions on regional plan rules allowing
permitted activities upstream of drinking-water abstraction points in certain stated conditions.

[79] Regulation 13(a) enables rules in a regional plan that are more stringent than required by the regulations.

[80] We adopt the content of the Section 32 Report> and the initial Section 42A Report>! on Plan Change
5 in respect of these regulations, and find that its proposed alterations of the LWRP would not result in
the Plan failing to conform with them.

Measurement and Reporting of Water Takes Regulations

[81] The Resource Management (Measurement and Reporting of Water Takes) Regulations 2010 require the
keeping of records of fresh water taken under a water permit, and providing to the regional council
annually of the records and (if required) evidence of verification of their accuracy. The regulations do
not stipulate matters to be contained in regional plans, and are not directly relevant to Plan Change 5.

0 Section 32 Evaluation Report Pg 2-9
51 Section 42A Report, Appendix B, paras 1.119 to 1.125
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National Environmental Standards on Contaminants in Soil Regulations

[62] The Resource Management (National Environmental Standard for Assessing and Managing
Contaminants in Soil to Protect Human Health) Regulations 201152 apply to activities affecting fuel
storage systems. Important as they are, these regulations concern functions of territorial activities, and
are not directly applicable to the LWRP or Plan Change 5.

National Policy Statement

[83] Aswe mentioned in Chapter 2, a regional plan is required to give effect to any national policy statement,
and to any New Zealand coastal policy statement.5

[84] The national policy statements that are relevant to Plan Change 5 are those relating to renewable
electricity generation and to freshwater management.

National Policy Statement for Renewable Electricity Generation 2011

[85] The National Policy Statement for Renewable Electricity Generation 2011 contains an objective and

policies to enable the sustainable management of renewable electricity generation under the RMA.

[86] The objective is—

To recognise the national significance of renewable electricity generation activities by providing for the development,
operation, maintenance and upgrading of new and existing renewable electricity generation activities, such that the
proportion of New Zealand's electricity generated from renewable electricity sources increases to a level that meets
or exceeds the New Zealand Government's national target for renewable electricity generation.

[87] Relevantly, Policy E2 is that regional plans are to include objectives, policies and methods (including
rules in plans) to provide for the development, operation, maintenance, and upgrading of new and
existing hydro-electricity generation activities to the extent applicable to the region.

National Policy Statement for Freshwater Management 2014

[88] The preamble to the National Policy Statement for Freshwater Management 2014 (‘the NPSFM’)
identifies the importance of fresh water to economic, cultural and social well-being, and the need for
national direction for management of the freshwater resource. Relevantly, it recognises catchment-level
variation between different freshwater bodies, and different demands on the resource across regions,
including managing land use and development activities that affect fresh water with a lower
environmental footprint. The preamble also describes accounting for all freshwater takes and sources
of relevant contaminants as vital.

[89] A partonTeMana o te Wai notes that a range of community and tangata whenua values may collectively
recognise the national significance of fresh water and Te Mana o te Wai as a whole; and the aggregation
of community and tangata whenua values and the ability of freshwater to provide for them over time
recognises the national significance of fresh water and Te Mana o te Wai.

[90] The NPSFM sets objectives for water quality (Objectives A1 and A2) and for water quantity (B1 to B4),

52 SR 2011/361
5 RMA, s55(2B), and s67(3)
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[92]

93]

[90]

[100]

with several policies for achieving them.

Objective Al is safeguarding the life-supporting capacity of freshwater and the health of people and
communities in sustainably managing the use and development of land and discharges of contaminants.
Objective A2 is maintaining or improving the overall quality of fresh water while protecting significant
values of outstanding freshwater bodies, and improving the quality in waterbodies degraded to over-
allocation.

Policy A1l directs regional councils to make or change regional plans to the extent necessary to ensure
that the plans establish objectives and set limits to give effect to the NPSFM objectives having regard
to impacts of climate change, connections between waterbodies, and with coastal water; and establish

methods to avoid over-allocation.

Policy A2 applies where freshwater management units do not meet the freshwater objective of Policy
Al. It directs regional councils to specify targets and implement methods considering recorded sources
of contaminants, for improvement of water quality to meet the targets in a defined time.

Policy A3 directs that where permissible, regional councils make rules requiring adoption of the best
practicable option to prevent or minimise any actual or likely adverse effect on the environment of any
discharge of a contaminant into fresh water or onto or into land that may result in the contaminant

entering fresh water.

Objective B1 is to safeguard the life-supporting capacity of freshwater in sustainably managing the
taking, using damming and diverting of fresh water. Objective B2 is avoiding any further over-allocation
of fresh water and phasing out existing over-allocation. Objective B3 is improving and maximising the
efficient allocation and efficient use of fresh water. Objective B4 is protecting significant values of
wetlands and of outstanding freshwater bodies.

The policies for achieving those objectives address the use, allocation and value of fresh water. Policy
B1 directs regional councils to have their plans establish freshwater objectives in accordance with
Policies CA1-CA4, and set environmental flows and/or levels for all freshwater units to give effect to
the NPSFM objectives having regard to impacts of climate change, connections between waterbodies,
and with coastal water. Policy B2 directs regional councils to provide for efficient allocation of fresh
water to give effect to Policy B1.

Policy B3 directs that regional plans state criteria by which transfers of water permits are decided. Policy
B4 directs that plans identify methods to encourage efficient use of water. Policy B5 is that no decision
will result in future over-allocation; and Policy B6 is that every regional council sets a defined timeframe

and methods for phasing out over-allocation.

Objective C1 is improving integrated management of fresh water and use and development of land in
whole catchments, including interactions between fresh water, land, associated ecosystems, and the

coastal environment.

To achieve that objective, Policy C1 directs regional councils to manage fresh water, land use and
development in an integrated and sustainable way so as to avoid remedy or mitigate adverse effects,

including cumulative effects.

Objective CA1 is a nationally consistent approach to establishing freshwater objectives for national
values that recognise regional and local circumstances. To that end, Policies CA1 to CA4 prescribe a
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[101]

[102]

[103]

[104]

[105]

[106]

[107]

detailed process for a national objectives framework. Policy CA1 is that all regional councils are to
identify freshwater management units for all freshwater bodies in every region.

Policy CA2 is that all national values and how they apply to circumstances are to be considered; values
for each freshwater management unit are to be identified, including certain compulsory values and
others appropriate in local and regional circumstances; identifying attributes from those listed in
Appendix 2 or otherwise appropriate for those values; assigning attribute states at or above the minimum
acceptable for each; formulating freshwater objectives in numeric terms with reference to the attribute
state specified in that appendix or where practicable, and otherwise in narrative terms; and where an

attribute applies to more than one value, adopting the most stringent.

Policy CA3 is that all regional councils are to ensure that freshwater objectives for the compulsory values
are set at or above the national bottom lines for all freshwater management units, unless the existing
freshwater quality is already below that line and because that is caused by naturally occurring processes
or is contributed to by existing infrastructure the council considers it appropriate to set the objective
below the line.

Policy CA4 provides for setting a freshwater objective below a national bottom line on a transitional
basis in certain conditions specified in Appendix 4. Currently that appendix does not specify any
conditions in which that may be done.

Part CB of the NPSFM relates to monitoring progress towards and achievement of freshwater
objectives. Part CC directs all regional councils to establish and operate systems for accounting for
quality and quantity of fresh water and publishing the information gathered.

Part D of the NPSFM relates to tangata whenua roles and interests. It states Objective D1 of providing
for the involvement of iwi and hapu, ensuring that tangata whenua values and interests are identified
and reflected in the management of fresh water and associated ecosystems and decision-making
regarding freshwater planning.

Policy D1 is for local authorities to take reasonable steps to involve iwi and hapt in management of
fresh water and ecosystems, to work with them to identify values and interests, and reflect them in
management and decision-making,

Policy E1 of the NPSFM prescribes that a regional council’s implementation of its policies is to be fully
completed by 31 December 2015, and provides that if compliance by that date would be impracticable,
the time may be extended to 31 December 2030 by a programme of defined time-limited stages adopted
by 31 December 2015 and publicly notified; with progress reported annually.

New Zealand Coastal Policy Statement

[108]

[109]

The New Zealand Coastal Policy Statement 2010 (‘the NZCPS’) states seven objectives, of which
Objectives 1 and 6 are particularly relevant to Plan Change 5.

Objective 1 is safeguarding the integrity, form, functioning, and resilience of the coastal environment,
and sustaining its ecosystems, including in estuaries and on land. It specifically refers to maintaining
and enhancing natural biological and physical processes in the coastal environment, recognising their
dynamic, complex and interdependent nature; and protecting representative or significant natural
ecosystems and maintaining the diversity of indigenous coastal flora and fauna.
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[110]

[111]

[112]

[113]

[114]

Objective 6 is enabling people and communities to provide for their social, economic and cultural
wellbeing and their health and safety through use and development. Relevantly, this objective includes
recognising that protection of the values of the coastal environment does not preclude use and
development in appropriate places and forms, and within appropriate limits. It also includes recognising
that protection of habitats of living marine organisms contributes to the social, economic and cultural
wellbeing of people and communities.

The NZCPS also states policies for achieving the purpose of the RMA in the coastal environment.>* It
acknowledges that the extent and characteristics of the coastal environment vary from locality to locality,
and identifies that it includes (among other things):

e  areas where coastal processes, influences or qualities are significant, including coastal lakes,
lagoons, tidal estuaries, saltmarshes, coastal wetlands, and their margins;>

e coastal vegetation and the habitat of coastal species including migratory birds;>

e clements and features that contribute to the natural character, landscape, visual qualities or
amenity values;>’

e items of cultural or historic heritage on the coast.>

Many of the policies of the NZCPS are relevant to the content of the LWRP and of Plan Change 5. In
selecting the following as particularly relevant, we do not overlook that others may also be relevant, and
that this instrument deserves to be read as a whole. We have done that.

Policy 2, on the place of tangata whenua in relation to the coastal environment, includes:

®  recognising that tangata whenua have traditional and continuing cultural relationships with areas
of the coastal environment;>°

e involving tangata whenua in preparation of regional plans by effective consultation in

accordance with tikanga Maori;®0
®  incorporating mataurangi Maori in regional plans;o!

e taking into account any relevant iwi resource management plan and other recognised and
relevant document;62

® providing opportunities for tangata whenua to exercise kaitiakitanga over waters, lands and
fisheries in the coastal environment;®3

®  recognising the importance of Maori cultural and heritage values.%

Policy 3 is adopting a precautionary approach to activities whose effects on the coastal environment are

uncertain, unknown, or little understood but potentially significantly adverse. This policy directs

54 RMA, s56

55 NZCPS, Policy 1(2)(c)
5 NZCPS, Policy 1(2)(e)
5T NZCPS, Policy 1(2)(f)
58 NZCPS, Policy 1(2)(g)
% NZCPS, Policy 2(a)

00 NZCPS, Policy 2(b)

01 NZCPS, Policy 2(c)

02 NZCPS, Policy 2(e)

03 NZCPS, Policy 2(f)

04 NZCPS, Policy 2(g)
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[115]

[116]

[117]

[118]

[119]

[120]

particular use of that approach to resources potentially vulnerable to effects from climate change.

Policy 4 is also relevant to Plan Change 5. It is providing for integrated management of natural and
physical resources in the coastal environment and activities that affectit. The policy directs co-ordinated
management of activities in the coastal environment, including, relevantly, land-use activities that are

likely to affect water quality in the coastal environment, and significant adverse cumulative effects.5

Policy 7(2) is identifying in regional plans coastal processes, resources and values that are under threat
or at significant risk from adverse cumulative effects, and including provisions to manage those effects,
including setting thresholds or acceptable limits to change.

Policy 11 is to protect indigenous biodiversity in the coastal environment. This policy includes avoiding
adverse effects of activities on various classes of vulnerable taxa and species; and avoiding significant
adverse effects on certain other classes.

Policies 13 and 14 relate to preservation and restoration of the natural character of the coastal
environment, including regional plan provisions for them.6?

Policy 15 includes protecting natural features and natural landscapes from inappropriate use, and also
involves regional plan provisions.®

Policy 21 is directed to discharging of contaminants to water in the coastal environment. Relevantly, it
calls for particular regard to the sensitivity of the receiving environment; the nature of the contaminants
discharged; the risks to the environment if limits on concentrations are exceeded; the capacity of the
receiving environment to assimilate the contaminants; and minimising adverse effects on the life-
supporting capacity of the water.

Canterbury Regional Policy Statement

[121]

[122]

[123]

The Canterbury Regional Policy Statement 2013 (‘the CRPS’) contains several objectives that specifically
relate to the management of fresh water, and ecosystems and biodiversity; and numerous policies for
achieving them. We summarise those that are more directly applicable, without overlooking others that
may also be relevant. We consider the instrument as a whole.

Objective 7.2.1 is for sustainably managing freshwater resources to enable people and communities to
provide for their economic and social wellbeing through abstracting and using water for irrigation,
hydro-electricity generation and other economic activities, recreational and amenity values provided the
life-supporting capacity, ecosystem processes, indigenous species, and mauri is safeguarded, natural
character preserved and requirements for community and stock-water supplies and customary use

provided for.

Objective 7.2.2 is for further abstraction of water occurring in parallel with improvements in efficiency
in allocation for abstraction, in the way it is abstracted and conveyed, and its application and use;

maintenance of water quality and improvement where degraded; and restoration or enhancement of

% NZCPS, Policy 3(2)

0 NZCPS, Policy 4(a)

67 NZCPS, Policy 13(1)(d); Policy 14(b)
8 NZCPS, Policy 15(d)
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[125]

[126]

[127]

degraded water bodies and surroundings.

Objective 7.2.3 is for maintaining or improving the overall quality of freshwater; and safeguarding the
life-supporting capacity, ecosystem processes, and indigenous species and associated ecosystems.

Objective 7.2.4 is for sustainably managing fresh water in an integrated way across catchments, between
activities, and between agencies and people with interests in water management in the community,
considering the Ngai Tahu ethic of Ki Uta ki Tai, interconnectivity of surface water and groundwater,
effects of land uses and intensification on demand and water quality; kaitiakitanga and stewardship; and
any net benefits of using water and infrastructure and their significance for the region.

Objectives in respect of ecosystems and biodiversity include halting decline of ecosystems and
indigenous biodiversity (Objective 9.2.1); restoring and enhancing ecosystems and indigenous
biodiversity (Objective 9.2.2); protecting significant indigenous vegetation and habitats (Objective 9.2.3).

Those objectives are to be implemented by numerous policies particularly on these topics:

® natural character values (Policy 7.3.1), and environmental protection, restoration and
enhancement (Policy 7.3.3);

®  management of abstraction of water by sustainable flow and allocation regimes, phasing out
and avoiding further over-allocation (Policy 7.3.4);

®  managing effects on water quality and quantity (Policies 7.3.5-7.3.7);
e  cfficient allocation and use of fresh water (Policy 7.3.8);

e integrated solutions for water management, storage and harvest, and existing activities (Policies
7.3.9-7.3.11);

e  taking a precautionary approach when information is uncertain (Policy 7.3.12);
e  stewardship and kaitiakitanga (Policy 7.3.13); and

®  protecting significant natural areas (Policy 9.3.1).

Regional Plans

[128]

[129]

In considering the submissions on Plan Change 5 and the recommendations we make on them, we bear
in mind that the plan change is not to be inconsistent with any other regional plan for the region.® The
most relevant, which the plan change would amend, is the LWRP itself (incorporating Plan Changes 1
2, 3,4 and 6). Other regional plans that may have some relevance are the Waitaki Catchment Water
Allocation Regional Plan; the Canterbury Regional Coastal Environment Plan; the Hurunui and Waiau
River Regional Plan; the Opihi River Regional Plan; the Pareora Catchment Environmental Flow and
Water Allocation Regional Plan; the Waimakariri River Regional Plan; and the Waipara Catchment
Environmental Flow and Water Allocation Plan.

The proposed Canterbury Air Regional Plan does not apply to the management of land and water

resources of the region, so it is not considered further in this report.

Canterbury Land and Water Regional Plan

[130]

The LWRP sets objectives which state comprehensive outcomes for the use and development of land

© RMA, s67(4)
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and water resources of the region. It also contains strategic and other policies for achieving those
objectives; and rules for implementing the policies. The provisions include general policies for nutrient
management and for abstraction of water.

The objectives and strategic policies form freshwater objectives for the whole region, including
outcomes (both numeric and narrative) and limits for the region generally. The scheme of the LWRP
is that specific freshwater outcomes and limits applicable to various catchments are included in sub-
region sections of the plan. The relationship between the general policies and those specific to a
particular sub-region is described in section 4, which prescribes that where the plan contains policies on
the same subject-matter both in section 4 and in a sub-region section, in general those in the sub-region
section are to prevail in that sub-region. The exceptions are that strategic policies (Policies 4.2 to 4.10)
take precedence; and Policy 4.1 is to take precedence unless catchment-specific outcomes are specified

in a sub-region section.

Part A of Plan Change 5 contains proposed amendments to the general (region-wide) provisions of the
LWRP, specifically sections 2, 4, 5 and 106 of it, also inserting new Schedules 7A and 28, and amending
maps to define a new High-Runoff Risk Phosphorus Zone.

Part B of Plan Change 5 is an example of specifying catchment-specific outcomes in a sub-region
section. It would amend section 15 of the LWRP, which applies to the Waitaki and South Coastal
Canterbury part of the region. Provisions for South Coastal Canterbury were introduced by Plan Change
3, and are not a subject of Plan Change 5, which would introduce provisions (including policies, rules,
freshwater outcomes, water quality limits, nitrogen load limits) applying to and in the Waitaki.

So Part A is not inconsistent with the LWRP, in that it deliberately describes amendments to it; and Part
B is not inconsistent with it in that, in accordance with its scheme, it introduces in a sub-region section,

catchment-specific provisions to be applicable in the Waitaki.

Waitaki Catchment Water Allocation Regional Plan

[135]

[136]

The Waitaki Catchment Water Allocation Regional Plan is the regional plan for the allocation of water
in the part of the Waitaki Catchment that is in the Canterbury Region.” Any objective, policy or rule
on the same subject-matter in that plan prevails over contents of the LWRP, and any inconsistency
between the plans is to be interpreted in favour of the Allocation Plan.

Plan Change 5 does not apply to allocation of water in the Waitaki Catchment, so it is not inconsistent
with that Plan. We note 