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DECISION ON APPLICATION FOR DECT ARATION
Introduction

f1] Central Plains seeks two declarations from the Court in relation to:

(a) an application by Synlait (CRC052033); and
(6} an application by Robindale Dairies (CRC62635), subsequently acquired
by Synlait directly.
The two companies are associsted and shall e jointly 1eferred to as Synmlait.
CRC052033 shall be referred to as the Synlait application and CRC62685 as the

Robindale application for the purposes of clarity.

[2]  Central Plains applied to the Regional Council to take up to 40 cumecs of water
from the Rakaia River and 40 cumecs of water from the Waimakariri River tnder
certain conditions. "It is common ground that Central Plains wish to absiract up to that
volume from either or both rivers and direct the watet by either pipe or canal to a central

irrigation distribution point, with any excess being stored in a lake to be constructed.

[31  The scheme involyeé 2 harvesting component (lake storage) but is still heavily
dependent on run of river where available. It could therefore be described as a hybrid
scheme, with the lake storage being used to make up any shortfall when there is
msufficient abstract available. Lake storage also enables the harvesting of water when
water supply exceeds hirigation demand. Depending on the construction and placement
of infrastructure, it is ntended that the scheme could frrigate up to 84,000 hectares
between the Rakaia and Waimakariri Rivers

f4]  The take application for the Rakaia River was a joint application with the
Ashburton Community Water Trust and any take on the south side of the river could
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eventnally be used for g further scheme between the Rakaia and the Rangitata Rivers for

up to 64,000 hectarss. The Ashburton Communify Water Trust proposed irrigation
project is currently conceptual only, with no other consents having been applied for.

The declaration sought

[51 In December 2001 Ceniral Plaing and the Ashburton Community Water Trust
filed a joint application for takes from the Rakaiz and Waimakarizi Rivers. The
progress of that application.and relevant priority in rolation to the Ngai Tahu application
for a take on the Waimakariri River is the subject of a decision in the Environment
Court', an appeal decision in the High Court® and, more recently, the grant of leave to
appeal on two points of law to the Court of Appeal’.

[6] Cential Plains seeks declarations fiom this Court:

(a) in relation to the Synlait apphcation for six cumecs of water from the
Rakaia River to service around 6,000 hectares in the Te Pirita area; and

(b) inrelation to the Robindale application for a similar quantity of water from
the Rakaia River (six cumecs) for a different 6,000 hectares, to be taken

from bands 2 and 3 of the allocation from the river:

171 The declarations sought are:

(a) That the Central Plains Water Trust joint application with Ashburton
Community Water Trust, CRCO21091, io take water from the Rakaia River

' Ngad Taka Property Limited (C104/2006).
2 Central Plains Water Trust v Ngal Takn Property Limited CIV-2006-409-2116, Randerson §, HC

Christcharch, 1 December 2006.
* Certral Plains Water Trust v Ngai Tahu Property Limited CIV-2006-409-2116, Randerson J, HC

Chrisichurch, 8 Febiuary 2007

4 Bands will be discussed Iater in this decision. They are a loose administrative grouping of consents
with similar mininmm flow restrictions.  This essentially gives holders of consents with higher
miniomen flows less rebiability of water because their takes are restricted first,

TR
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has priority over the application CRCO52033 by Syniait Investments
Limited for water allocation from the same resource.

(6) That Central Plains Water Trust’s joint application with Ashburton
Community Water Trust, CRC021091, to take water from the Rakaia River
has priority over the application CRC62685 by Robindale Dairies Limited
(previously Synlait Ivestments Limited) for water allocation from the

SQme Yesource.

[8]  Extensive affidavits were filed by interested parties in this issne, and the Court
heard some three days of submissions.

Relationship to the Ngai Tahu decision

[9] Al parties before this Court accepted that this application was not a relitigation
of the issues décided in Central Plains Water Trust v Ngal Taku (the Ngai Tahu case)
- and that for the purposes of this hearing the Court should regard the issues decided in
the Ngai Tahu case as settled, notwithstanding the appeal to the Cowt of Appeal. Mz
Whylie QC acknowledged that this was wiﬂiout prejudice to any arguments before the
Coutt of Appeal. Mr Chapman for his part acknowledged that any delay by Ceniral
Plains between December 2001 and November 2005 was not being raised before us on

the basis that this was an issue which may be argued if (he Ngai Tahu decision was

reversed on appeal.

[10] For reasons which the Court will go info in some detail, this application for
declaration raises two new issues which were not considered in the Ngai Tahu
declaration application.  All parties agreed there was some éiﬁcécy in seeking
declarations from the Court on these issues on the basis that the law as set out in the

Environment Court and High Court decisions in Ngai Tahu is applicable.

Priority to what?

[11]  Although the application for declarations sought priority in respect of the Ceniral
Plains application, there was ambivalence i the submissions 2s to what the priority was
actually for. It was accepted by ali parties that it could not be a priority to the resource.
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The Resource Management Act applies and the application would have to be processed
in accordance with the various sections of the Act and there could be no guarantee that

any or all parties would necessarily obtain a1esotrce consent.

{12] In this particular case there aie sighificant differences between the applications.
Although they are for water from the same resowrce, they relate to different places of
take, tires of take, extent of take, utilisation and the like. It was also agreed that the
application which had priority was not necessarily the one heard fisst in time, As was
clear fiom the Geotherm Group Ltd v Waikato Regional Council decision’, there is no
necessity that matiers be heard in 2 particular order provided potential impact on the
other application and ifs priority is taken into account. In this case the Robindale
application has already been heard, although the Commissioners’ decision has not been
issued. In the Ngai Tahu case the Commissioners® decision was issued but was
explicitly made to be subject to any decision in respect of this declaration.

[13] We have concluded that the priority referred to by Central Plains relates to
procedural priority and having the prior application considered without reference to the
later application. Thus we understand the enviromment as discussed in Queenstowr
Lakes District Council v Hawthorn Estate Lid* to Be the existing envircnment as it may
be affected by permitted activities or unimplemented consents already granted. It may
include another application only if that applicaﬁon results in a consent being issued
{even if unimplemented). It caunot be assumed that any discretionary consent will
necessarily be granted. Thus the reasoning in Arrigate Investments Limited v Auckland
Regional Council’ would not exchide consideration of a priot application if it was heard
and a consent was already granted. Whether it is taken into account by the Court is in its
discretion but in cases of applications for the same resource the new application would

be subject to the prior consent in practical terms.

[14] Iowever, where that application has not been determined then it cannot
constitute part of the environment as described in Hawthorn. The ouicome is then

critically affected if the initial application is determined first. If no consent is granted

High Court, 2004 NZRMA 1.
Coutt of Appeal, 2006 NZRMA 424, para 84,
7 Court of Appeal, 2001 NZRMA 481.
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theh the resource is unaffected by an unimplemented consent. Where granted, that
consent can be taken into account. The Court of Appeal decision in Fleetwing Farms
Limited v Marlbotough District Council clearly establishes priority to hearing®. The
Court of Appeal discussed this issue briefly in the Hawthorn decision when they noted
that cases such as Fleetiving and Geotherm would be undermined if resource consent
applications not yet made but which conceivably might be made could be taken into
account. That was niol the Coutt of Appeal’s view — see para 80 of the Hawthorn
decision®. Tt must follow that where applications have been made and priority is given
. to one then that appﬁcaﬁ_eﬂ musi be considared Wif.hout tzﬂdng into account the impact
of the other application,

[15]  Such priotity is complicated by issues of appeals that the grént or refisal is not
final wntil all appeals are exhausted. So for inultiple applications for the same resource
pricrity becomés eritical as later applications cannet be properly defermined until the
application having priority has been finally determined. To do so runs the risk that a
later application, if granted, may have effects on the application havinhg priority not filly
contemplated when that later application was granted.

[16] The priority the parties are seeking in this case is that their application be
considered without taking into account the potential impact of the application which is

detérmiried to have lower priority.

The issues before this Conrt

[17] The Environment Court and High Court conclude in Ngai Tahu that the Council
did have a discretion under section 91 to piace an application on hold. This discretion

was exercised in Decembér 2001.

[18] The first issue before this Conrt wag whether the requirements of section 91 were
satisfied. Tn this case there are additional facts which were not relevant to the earlier
decision, given the timing of the Ngai Takin application on 28 January 2005 which was
determined notifiable on 17 August 2003,

[1997] 3 NZLR 257.
# [2006] NZRMA 424 pdra 30




[19] At para [39] of the Environment Court decision in Ngai Talu the Court noted:

The further applications for resource consent that the Regional Council had
Been awaiting in order better to understand the nature of the irvigation proposal,
were lodged on 24 November 2005. As at 30 March 2006, the Regional Council
was satisfied that sufficient information was to hand for all applications to be
notified. According to advice tendered from the Bar, notification occurved on
24 June 2006, with the lodgement time for submissions due to close om
18 August. Hence nofification occurred some nine months after notification

[sic], and four months after the hearing, of Ngai Tahu's application.

[20] That was expressed as part of the background of that case and we accept from
counsel, who were present af that hearing and who appeared before our Court, that the
matter was not the subject of any debate or argument as the particular dztes did not
affect the outcome of the hearing, * In the High Court decision the Court said (at para

[76]):

. When o consent authority decides under s 91 RMA not to proceed with
notification, the application is not ready for notification until the additional

resource consent applications are made....

And at para {77]:

... Thirdly, there may be an issue as to whether, when s 91 applies, the original
application is ready for notification immediately afier the additional consent
applications are made or only when, as happened here, the consent authority
decides all relevant applications are ready for notification. As this question is

not material to priovily in the present case, I do not express a view on it ...

The notifiable date issues

[21} The argument of Central Plains before this Court is that the Council issued a
further decision on 16 Fune 2005, placing the application again on hold under section 51
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but on different terms  They say that the terms of that Jetter or, in the alfemative, the
notice of hold of 12 December 2001, was satisfied at 16 am on 24 November 2005 when
the other applications were made. Accordingly they argue that their application fakes
priotity over both the Synlzit and Robindale applications, the first of which ~ the Synlait
application — safisfied its section 91 requirements but argnably not the request- under
section 92 (on the wording of Justice Randersonj at 355 pm on 24 November 2005 and
irt respect of Robindale on 23 or 31 Mareh 2006.

[22]  Synlait, for its pmt, argned that the Synlait application was notifiabls at 3.55 pm
on 24 November and the Robindale application was notifiable on 23 March 2006, and
that the Central Plains application did not meet the terfns of the section 91 hold until the
Counéii determined it was notifiable on 30 March 2006. As a result, Synlait argue both
its applications would have priority, simply on the hasis of notifiability.

[23] We j)oint out at this stage that evidence as to what occurred on 23 March, being
the date when Synlait says it satisfied iaqmrements and the Rabi'ndé.le application was
notifiable, was only songht to be introduced at the commencement of the hearing after
" the expiry of ali directions for exchange of evidence. Prior to that it had been asserted
by Synlait witnesses that the Robindale application was notifiable on 31 March 2006.
All other I;;azt-ies expressed some sﬁrprise at such 4 late change in position and either
objected to the affidavit being filed or sought leave to iﬁhoduce further evidence

themselves.

[24] In the end the Cowmt determined that it would receive but not read the further
affidavit evidence at this stage. If it becomes relevant t the determination of ﬁﬁmity
the Court will make directions in this decision as to thé further exchange of evidence
and either rc-convene the hearing or, with the agreethefit of the parties, deal with the

matter on the papers.

[25] We have concluded that the actnal date on which the fimther jnformation for
Robindale was filed ﬁould only be relevant if the Centtal Plains hold requirements
under section 91 were not satisfied on 24 November 2005. The primaty argument for
Cential Plaing was that the hold was satisfied on 24 November 2005.




The resource argument

[26] The priotity argument is subject to a (major and) novel argument raised by
Synlait in respect of the Robmndale application. In essence their resistance to the
declaration in respect of Robindale was twofold:

(1) that the Robindale applicaiion was for & different resource to that applied
for by Central Plains and therefore did not meet the terms of Central
Plain’s application for declaration;

(2) that in May 2006 Cenfral Plaing sought to amend it§ application to include
the band 2 and 3 water, that this was a fundameéntal change to the
application and thercfore meant that they lost atty priority as to notifiable
date they had up to that time. Thus if the# spplication was notifizble on
24 November 2005, by amending their application in May 2006 the
application was no longer notifiable until after May 2006. '

[27] For reasons which we will explain in some detail, the claim of separate water
resources under the banding system raises 4 matier of major importance. It flies in the
face of the conventional wisdom which is applied to water takes, particularly in the
South Island, that those later in time have access to the water subject to all other

conseats granted prior in time.

[28] To understand the issues and the following arguments, we have paraphrased, as
best we can, ow understanding of the arguments in respect of the Robindale application:

(1) that resource consents set up an allocation regime for instantaneous
volumes at the maximum rates set out in the consént;

(2) that other applicants (without the approval of ot consultation with the
consent holder) can tifise any unused instaritaneous volume even beyond
other limits of the consent (i.c. maximum volumes or times of take) on the
same terms and conditions as the original consent. In other words; if the
original consent is sitbject to timés of take or total volume limitations,
these can be taken up by another applicant on the basis that that applicant

obtains the same priotity as the original consent holder;
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(3) that the Rakzsia consents are in allocation bands 1 to § and that Robindale
applied for band 2/3 water, which is a different resource fo band 5 water;

(4) that the application is therefore for a different résource than that applied for
by Central Plains becanse it is from a different allovation group or band;

(5) that by Cesitral Plains extending their consent to seck band 2 and 3 water
they fundamentally chaﬁged their applicatioﬁ ané any priority eatlier
obtained was lost.

[29] These claims need o be considered in the context of The National Water
Conservation (Rakaia River) Otder and the various consents which ﬁéve been granted in
respect of the Rakaia River. Ceniral Plains argued that their amendment in May 2006
was made merely to clarify that they sought thé highest priority water available.
Further, they say that any applieation to extend the conditions of consent could not
ﬁmdamentaﬂy affect their substaritive application for water if theré is in fact a different

resomrce of bands 2 and 3 yater;

[30] We also note that this argament was made by Synlait in the context of a claim of
intelleetual property in the cencept of such banding and uptake of “ummsed’ consented
water aflogation. They allege that Central Flains breached such intellectual property
tights by making the application in May 2006. |

[31] For reasons which we will go info in due course, we have concluded there are 2
mmber of similarities between this claim and those discussed bfy the High Court in
. Aorald Water Trast & Ovs v Meridian Energy Limited & Ors’®. The High Court

corimmented in that case at para [30]:

If taken to its logical eonclusion, My Milne's argument would negate both the
purpose and effect of this statulory rvesource licensing system. A consent
authority could lowfiully grant an unlimited number of permits for the some
water even though that resource had already been exclusively or fully allocated
in the physical sense.  Existing and new permit holders would then have to
compete among themselves to satisfy their demands There would be no

1 [2005]2 NZLR 268.
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enforceable order of preference or priority, given Mr Milne’s rejection of a first-
come, first-served system. Also, a comsent authority would be powerless to
harmonise the first grant with later graits; upon granting a pernit an authority
becoines functus officio and is upable to revisit ils ferms unless expressky
allowed by statute  In our view this chaotic situation would be the antithesis of
the management regime contemplated by the Act and of the consent authority’s
express obligation to control the taking, use, damming and diversion of water.
Also, we agree with Mr Kos that over-allocation of a water resource would be

equally foreign to Part 2 of the statutory regime.

The Rakaia Water Management Regime

[32] We now need fo very biiefly identify the genesis and rationale of the current
management regime on the Rakaia. It is one which commenced under the Water and
Scil Conservation Act (or perhaps even earlier). The Water Corservation Order was
incorporated into the overall management regime, while dealing with existing congents
and renewals considered about that time. Subsequently the Council, on being the
appointed controlling authority, has developed an ad hoc administrative system to group
‘like’ consents deseribed as banding.

[33] Over a long period of time consents granted fo take water from the Rakaia River
have acenmulated to the point where shortages occur during summer low flows. The
Ralaia River Water Conservation Order requites specified flows to be maintained in the
river over specified months. Only the excess ovér these flows is available for
abstraction. As river flows naturally decrease over the summei months consents to
abstract water are restricted in order to mainiain the specified low flows.

[34] Consents to take water have been g:tanted at different times. To give effect to the
priority created by being first in time, ard so having first right fo the water, the Council
implemenis a staged programme of resirictions. Consents granted more recently are
testricted at higher flows than those of longer standing. Moreover, rather than restrict
each consent stricily in accordarice with the date the consent was granted the Council
has grouped the consents into so-called bands. The bands are numbered, with 1 being

lowest. Lower bands contain consents of longer standing Many are renewal of
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consents pre-existing the Conservation Order. Congents in the higher bands experience
restrictions at higher flows, even to the extent of ceasing abstraction while the consents

in the lowet bands can continue fo be exetcised to their fullesi extent.

[35] The holders of consents in the lower bands (1-3) have a more reliable supply of
water authorised in their consents. Consent holders of more recent origin in the higher
bands have a less rcliable supply because they experience the first restrictions when

pafural river flows fali.

[36] This management regime is implemented by the Cduncil invoking the restriction
provisions included in the conditiens of each consent. River flows rise and fall naturally
and consents to abstract are niot always fully utilised all of the time. Therefore, relative
to low flows in the niver, the sum of volumes or rates of abstraction anthorised by
consents often exceed both the actual quantity taken and the availzble water in the tiver.
The water resouzce is then said to be over-allocated. This, it séems, is a common

gituation.

[37] The consent is to take water from the river, In our view it is not a guarantéc that
the water will be available. Once a consent to take is granted; the reliability of the
supply will depend on the restriction conditions attached to the consent and on the

natural flow of the river.

[38] Management of the Rakaia River wafer resource is achieved by way of the
graduated resfriction provisions in the coﬁditiuns of consents if granted, or by not
granting the applications or by provisions in an operative plan. We note that in some
extreme situations, where the whole of the available water resource has been

appropriated, no further applications can be contemplated, but that is not yet the case on
the Rakaia.

(3] A key to the Robindale proposition to take water not actually taken by authorised
abstractors with less resirictions is a defailed technique of menitoring the actual
abstraction of the other consent holders using real time telemetry and exercising their
take conditional upon the other takes not operating for the period of Robindale’s
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sbstraction.. Thus it is suggested unused allocation of waters of bands 2 and 3 consenis
can be utilised by Synlait. However, more fundamental issues arise as to:

{a) whether an unused portion of an allocation can be the subject of a further
resouzce consent, {we will refer to the transfer provisions of the Act);

(b} whether such an allocation is in respect of instantaneous vofume and not
subject to the other [imitations of the resource consent; and finally

(¢} whether any such application would gain the same priority that might be
accorded to the original application (i.e. the same minimum flow restrzint).

Priority and notifiability

[40] We now come to deal with the issue of priority and the timing of the various
documents. We repeat that delay was not argued for the purpose of this hearing
(without prejudice fo the position if the High Court decision in Ngaf Tahu is reversed as
to the applicatiofi being notifiable in Decamber 2001). ‘

[41] Inthis casc both the Synlait and Central Plains applications were placed on hold
under section 91. In the case.of Synlait, there was also a section $2 request. We do not
intend to quote the entiré contents of the Couneil letter of 21 December 2001 discussed
in the Ngai Tahu decision but it notes (relevantly):

... The application was not aceomparied by an application for the use of the
water, or by discharge, divert and land-use comsent applications, all of which

will be necessary before the proposal can be undertaken.

The application has been received by the Council as it meets all the necessary
criteric of section 88 of thé Resowrce Mindgement Act 1991 (RMA).
Furthermore, it is consideved that sufficient informaiion has been pmvid’ea' SUch
that those who might wish to muke a submission on it would be able to assess the
effects on the environment and on their own interests. Therefore the application

is sufficient to be publicly notified without the need for further information.




14
However, before the application is notified, the council must consider whether it
is appropFiate to do so, in the absence af the assoctated applications.

[Bection 91 then guoted.}

Notifying all applications together may enswre that there can be a better
understanding of the nature of the proposal by both Environment Canterbury

staff and petentiol submitters.

Before any decision is made on the application of Section 91, I invite you to
provide comment on this matter. Until such time as any comments are received
and a decision is made with regards to notification, the application will remain

on hold under Section 91,

[42] The effect of that letter has been discussed in the Neai Tahs Environment Court
and High Cowt decisions. Reference in the penultimate paragraph to ail applications in
our view is a 1eference to the first paragraph which discusses use of water, discharge,

diversion and land-nse consent applications.

[43] There is no doubt that the Council had power {0 exercise its discretion by
requiring such a wide-ranging group. of consents, Fuither, it was accepted for this
hearing that the letter of 21 December did require all such applications.

The June 2005 Decision

[44] A formal decision under section 91 was issued by the Council on 16 June 2005
(the June ‘2005 letter) after representations from the solicitors for the Trust that the
ijxatte:> be taiéen off hold and proceed to notification. A full copy of that letier is annexed
to this decision and marked *“B”. Afier confirming the disctetion of the Council to
place an application on hold under section 91 (which position has now been confirmed
in thelEnviI_‘oﬁmmt Cou:-‘c and High Court), the decision discusses in the third paragraph

the exercise of that discretion. The key words in this case are:
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.. L will exercise my discretion to defer notification of the above application
under 591 until an application to ‘wse’ water is submitted.  Although the
application to ‘take’ water is comsidered notificble, 1 am exercising my
discretion on the basis that the submission of further applications would provide
more clarity and certainty for Environment Canterbury in auditing the proposal
and for submitters, in gaining a better understanding of the nature and scope of

the irrigation proposal.

[45] The next sentence is of particular importance because it identifies the types of
effects that should he considered with any application to use water, including efficiency
of the use of the water, intensification of land use, groundwater quality, groundwater

fevels and economic consequences.

[46] Importantly, this decision contains a reference to the right to seek a review and is

cleatly a decision under section 91.

[47] 'We have concluded that, for the following reasons, the 16 June 2005 letter is a
new decision in respect of the same subject matter as the decision of 21 December 2001+

(1} it explicitly contained appeal rights;

(2) itisclearly made under section 91 and refers to the discretion explicitly;

(3) itis made in respect of the same application to take water the subject of the
decision of 21 December 2001.

[48] On this basis we have concluded that the letter of 16 June 2005 replaced the
earlier decision letter of 21 December 2001. The issue, from our perspective, is whethex
the 16 June letter requires a narrower range of consent applications to be filed before the
take application became nofifiable. Was it still necessary for all dischaige, diversion

and land use consent applications to be filed before the take application became

notifiable?
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What farther applications were required?

[49]  It-is not unusual with large proejecis that the general consents required are 1o be
considered separately to the numercus detailed comsents. The principal consents
required for a major project with many facets would be those where, if they were not
granted, the project eould not proceed. It would dlso inelude those consents that cannot
be subject to conditions and design requirendefits that would adequately avoid, remedy
or mitigate the effects. The categorisation of c-onsents into what might be termed
fundamental and those that are matters of detail will be a matter of judgment in each
casc. Entering that exercise of judgment will be the reed f6r an adequate description of
the project for those interested to make informed decisions on whother or not to take part’

in the process.

[50] In this case, in addition fo the application for take, some 83 further applications
were made on 24 November 2005, covering & plethora of issues from intake design to
earthworks and land use for piping and canal shiuctures. An explanstion of tiis
approach given to us was ﬁrhetﬁ Commisgsioner Peter Skelton recently determined that
certain appljcaﬁﬁns- for the Waitaki River should be dealt with in 2 staged process by
dealing with the use and take consents prior to all the other consents that would be

Tiecessary.

[51]  The issue for this Cowrt is whother the words use and fuke in the Tune 2005 letter
were used in the technical sense on this occasion or as a generic reference by applying
the word use to all the other consents that were necessary before the project could
operate. Mr Chapman argue& that there was a generic meaning and he referred to the
earlier Council sectiont 91 decisionn. He pointed to the fict that a filll understanding of
the application would best b¢ gained by having all the consents, ftictuding the land use,
damming and divetsion consenis. He argued that the Council did not proceed to notify
untll all consents had been applied for, although he ackmowledged that the Synlait
application itself was not netified until Iater, even though no ongoirg requirements afler

the end of November were raised by the Couneil
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[52] Mr Wylie QC argued that the words “use” and “Fake”, and the emphasis with
speech marks, intended that they be taken in their technical and specific sense, not in a

generic sense.
The applications filed on 24 November 2006

[53] To understand the scope of the issue we turn to the consents which were ac@aliy
filed at 1Q am on 24 November 2006. At that time some 83 applications were filed.
These included ail the water use consents (af feast for the Central Plains portion). There
Wwere a gumber of othet consenis, including land uss, damming, diversion, and
earthworks consenis. Most of this 1ange of consents was considered notifiable but some

13 which related to:

(a) intake structures, work in the bed of the river and/or carthworks; and
(b} damming (earthworks)

were considered fo be subject fo frther information requirernents. This Court must
decide whether these consents were necessary to fulfil the requirements of section 91 in

respect of the take consent, and were required to be submitted prior fo notification of the

take consent,

[54] We consider nothing tums on the question of when the consents were actuaily
notified because the Synlait consents were also not notified until well after March 2006.
We were told from the Bar by Ms Dysart that the Council is so overloaded with
applications that it is having significant difficulty in processing them within the statutory
| time lines.

[55] The Council did not respond fo the applications in any detail until 27 January
2006. Having considered the 27 Jannary 2006 leticr, we conclude that the wording of
that document is not as felicifous as it might be, and it is difficult to understand from the
document whether the Council considered the hold request to have been satisfied. That
would not necessarily be determinative of the issue but may assist us in understanding

the process adopted.
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[56] Annexed hereto and marked “C” is a copy of the letter of 27 January 2006.
The letter notes at the beginning (para 2) that the Council has ¢onsidered whether the
applications are now considered to be in a publicly notifiable staté. A sentence follows:

At present, it is our view that the applications ave publicly notifiable, with the

exception of those listed below.

[571 Thirtéeni consefits were identified, all of which ielate to infake structures or
damming, which are not mattels of the wse of water but mattérs of relevant land nse
conscrits or siractires in the bed of a river. Further requests for information under

seetion 92 are included and thie paragraph towards the bottom of the page ends:

... Until this information is provided we do not consider the applications are in a

notifiable siate.
[58] The next sentence then commences:

In relution to dll applicitions, the fsllowing information is also requested, This

information is separaie to that réguired to make the applications ‘notifiable’.
[59] It is unclear from this sentence whether the applications they are refersing to are
the 13 applications identified, the 83 applications filed on 24 November or include the

take applicatioh. At the bottom of page 4 towards the conclusion the letter reads:

Your applications will be placed on fold witil we receive this information. '
Please respond to this veguest by Monday 20 February 2006. Your options are

Condélusion as to the November applications

[60] We have conoluded that the 27 Tamuary 2006 letter did not place the twke
application back on hold and is not a reférence to whether or not the reqtrirements in
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respect of the take application have or have not been met. Our reason for this

conclusion is based primarily on the following:

{a) the Council aiready considered that the teke application was notifiable and
there would be no reason for the Council to specifically revisit that
decision; _

(b) there is no reference in the letter to the take application and it seems
instead a consideration of the applications filed associated with the Central
Plains water enhancement scheme;

(c) it isunclear whether the letter intended that all 83 applications be placed on
hold. If that was the infention there is still nothing indicative from this
document that this would mean that the application for take was
necessarily placed on hold.

[61] Because of the consequences of a decision to place the application for take on
hold, there would need to be a specific decision of the Council to continue o do so if the
applications were made so as to satisfy the June 2005 section 91 decision. We remind

ourselves that section 91(1)(b) relevantly prcﬁides:

1t is appropriate, for the purpose of better understanding the nature of the
proposal, that applications for any one or more of those other resource consents

be made before proceeding further.

When were the other applications identified made?

[62] The issue is whether relevant applications were made at 10 am. on 24 November
or at some later point in time when complete information was available. If all
applications were made on the same day, including those subject to ﬁniher hold or
information requests, then the hold notice of the Council dated either 21 December 2001
or 16 June 2005 would be satisfied. Thus a fther decision under section 91 would then
be required to place the #ake application on hold again.

[63] Mr Wylie’s submission in this regard was quite simply that an application is
made when it is filed with the relevant authority. Mi Chapman’s position was that an

Jra——
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application could not be daid to be made until it had been assessed and found to have
been complete. This issue was expressly left open in the Ngai Tahu High Court

decision as noted eatlier af paragraph 20.

[64] We have concluded that the structure of the Act is compelling. The application
is made when it ig filed with the appropriate anthority. As at November 2005, when the
- firther application was filed, section 88(3) then provided that a-local authotity may,
within five working days after the lodgement, determine that it is incomplete and retum
the application. Importantly, section 88(3) itself still acknowledges that an madequate

applicaﬁon is still made and gives power for a local authority to reject if, which decision

is subject to appeal.

[65] Reference to sections 124 and 125 would also 1einforce the importance of having
a fixed date for the making of an application. Section 124(1), for eXaﬁpIe, refers in (¢)
and (d) to an application being made to an appropiiate consent authority (c) at least six
months before the expiry of the existing consent (d). Tf they do so, they may continue
to operate under the existing consent in certain circumstances (section 124(3)). Section
125 provides that if an application is made prior 1o the expiry of five years affer the
granting of consent then the extension may be granted.  Quite clearly, the date for filing
in both these cases is ctifical. If the application is not made until sach time as it is

assessed or other intermaediate steps have been taken, this may have a critical impact on

the operation of major consents.

[66] Mr Chapman poinied to the distinction between receiving information referred to
in section 92 as current in 2001 and making an application. However we conclude that
this is merely a logical consequence of the difference hetween an application and
information. In this situation an applicant ‘makes an appﬁcaﬁon or provides
information. A couneil can only receive the application or information. We conclude
this is the reason for the distinction in those terms used in the legislation.

{671 Finally, we agree with Ms Dysart that the diffieulty with setting amother date is
in determining any fizm dafe on which such an application would be made. Given the
\ significant contingencies which oceur aftet the actual filing with the Council, there

could be no certainty as to when an spplication might be assessed. On occasions

[T
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1elevant officers are on leave or sick for profracted periods, files may be lost, and

applications may be circulated to various departments for additional comment.

[68] Inpractical terms it would not be possiblé to know when an application had been
assessed. If it was the date upon which further comumunication took place with the
applicant, this would give tise to & whole range of delays beyond the control of an
applicant in circumstances where they would have no certainty as to whether or not

particular rights applying under the Act would accrue to them (i.e. section 124).

[69] We agree that if the application was rejected under section 88(5), and subject
only to any appeals succeeding on that, the application would be invalid. In this case
that did not occur and accordingly we have concluded that the section 91 hold decision
(21 December 2001 and/or 16 June 2005) was satisfied for both Central Plains and
Synlait on the same date (24 November 2006). In that casc Central Plains satisfied the
requirenents of the hold décision earlier in the day and is therefore first in time.

Conseguences of onur conclusion

[70] Overall we have concluded that there are also pragmatic reasons for such a
conclusion. We observe that the Central Plains application was the first fo be made in
2001, compared with that made by Synlait in 2005, and the Central Plains application
was also the first to be advertised on the 24th day of e 2006, compared with Synlait
which was advertised, according to Council documentation, on 9 September 2006. In
this case neither the Synlait application nor the Central Plains application has yet heen
heard. However the Robindale application has been to hearing.

[71] Central Plains holds priority over Synlait to be heard first on their application for
the resource and also over the Robindale application, if that application is for the same
resource. We must also consider, however, whether Central Plains varied their

application so that they lost the priorify obtained on 24 November 2005.

{721 Mr Chapman conceded that the alterations of May 2006 could not affect the
original application as it related to the highest priority water available in the 1iver, and
the amended application in May 2006 did not abandon that claima. Furthermore, the low
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flew restrictions aré simply potential condifions on any consent to take water from the
Rakaia River. Whatever the outcome of the subsequent consideration, the Central Plains
application would have priority to be heard first and determined as it relates to the water
resource of the Rakaia River ever the Synlait application.

The Water Conservation Order

[73] Inthis context the Court mmst have parficular rsgard to the regime established by
The National Water Conservation (Rakaia River) Order 1988 and its inter-relationship
with the Resowve Management Act.  Annéxed hereto and marked “D” is a copy of
The National Water Conservation (Rakaia River) Order 1988. In simplistic terms the
ox‘ﬂér‘ sets tp a regimeé which intends to proteet the quantity and rate of flow of the
nattiral waters of the river bécause of itsﬂ braided form, outstanding wildlife habitat
abo¥e and below the Rikaia Gorge, ontstanding fisheries and ouistanding recreational,
angling and jetboating features.  Tts purpose, therefore, is not to set up an allocation
1egime per se for the river but rather to protect ceriain feafures of the river. ¥ does this
by, in this case, specifying minimuin gorge flows for each month of the vear, then
fimiting the amount of water that can b taken downstream of the gorge site.

[74] In broad térms the Order provides a minimum flow inn the tiver in each month.
Higher flows are piotected in the period from November to Januaty:

Novenmber 129 cumees
- Deeamber 139 enridecs
Tarmaty 124 cumees

than those from Februazy to October:

Februnary 108 comecs
March 105 cumiecs
April 97 cumecs
May 95 cumecs

June 7 96 cumecs
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Tuly &1 cumecs
August 92 cumecs
September 90 cumecs
Cectober 106 cumecs.

[75] However, in addition to providicg minimum flows, the Order goes on to
prescribe that at flows over 140 cumecs above tﬁe minitum in any month the maximum
abstractioni from authorised takes may be 70 cumecs. Between the minimum flow and
140 cumecs over that minimpm flow, a regime of 1:1 is established. In other words,
consented water users cannot take more than half the flow recorded at the gorge site

over the monthly minimaym specified.
[76] This is subject to two major reservations:

(a) section 9(4) provides for certain particular water 1ights which may be
granted, Importantly these include a consent for the divession, taking and
discharging of water from and to the Rakaia River to enable the Ellesmere
County Council to provide for its rmal water supply (this is an existing
consent); '

{b) mnothing in the Order affects the taking of water for domestic use, the ngeds
of animals or in comection with fire fighting.

[77] Further, the Order itself needs to be read subject to the provisions of the then
Water and Soil Conservation Act 1967, particularly section 20(d)(7). This provides that
nothing in an order will affect any existing consents previously anthorised.

[78] Section 217(1) of the Resource Management Act carries forward the former

Water and Soil Conservation Act provision:

(1) No water conservation order shall gffect or restrict any resowrce consent
granted or any lawful use established in respect of the water body before

the order is made.
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[79] A further provigion is also camrded down in section 14 of fhe Resouice
Management Act which provides:

(3)(b) In the case of fresh water; ..., is required to be taken or used for —
(i) Anindividual’s recsonable domestic needs; or
(i)  The reasonable needs of an individual’s animals for drinking water,

and the taking or use does not, or is not likely io, hiave an adverse effect

on the environment . .

[80] The first question, which is not clearly addressed by the Water Conservation
Order, is whether the consents existing at the time of that Order were intended to be
included as part of the one for one sharing regitne above mirimam flows. Any existing
consents could not have a minimum flow condition imposed upon them but might be
used for the putposes of calculating rninimum flow for ether consents granted later.

[81] In a semse the Water Conservation Order has set out the maximum amount of
water wihich might be allocated in eertain given circamstances, but it is difficult for s o
see this as an allocation regime in itself. By the operation of section 199 it is not
possible to grant resource consents that detract from the Water Conservation Order.
Remewals of existing consents (grandfather rights) appear to be exempted in terms of the
Act, although that is not explicit. There is no requitement in terms of the Water
Coniservation Order that consents must be granted t6 flie maximum rate specified in the

Order.
The regime of the Act

[82] Having looked at the provisions of sections 199 through to 217 of the Act, we
dre not ablé to conclide from those sections that the imposition of a Water Conservation
Order substitutes for the requirement on a reseurce consent to consider the provisions of
Part 2 of the Act or the various other criteria set out in section 104 and relevant portions
of sectior 105. Tmportantly, it appears that the Regional Council’s power to impose an

allocation regime under section 30(fa), or the power fo grant consents on more
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restrictive terms thap the Water Conservation Ordez, or refuse consents is not affected
by ths operation of the Water Conservation Order.

[83] Although section 200(c) specifies that a Water Conservation Order takes effect
in relation to the maximum allocation for abstraction, it does not appear to follow that an
allocation plan in a Iegibnal document ot a decision-making authority must necessarily
grant resource consents for water to that maximum. In-shott, there is nothing that we
can see under the Water Couservation Oxder that prevents higher levels of protection
than these spegified in the Water Conservation Order, depending on the merits of the
ndividual application or the tetms of a particular plan. Section 43C of the Act makes it
clear that National Environmental Standards can be mote stingent than Water
Conservation Orders. Where they are less stringent then the Water Conservation Order

prevails.

[84] We tum to section 30(e) of the Act which gives a council the power to control
the taking, use, damming and diversion of water, and control the quantity, level and flow
of water in a body, including the setting of maximum and minimum levels or flows of
waler, the conirol of the range or rate and confzol of the taking or use of geothermal
energy. We conclude that in considering a application for 2 resource consent these
types of controls and others may be imposed upon an individual consent whexn they have
a resolirce management puipose, such as outlined in section 30 and Part 2 of the Act.

[85] Seetion 30(fa) of the Act provides that a council may have the fonction:

if appropriate, the establishment of rules in a regional plan to allocate any of the

following:

(i}  the taking or use of water (other than open coastal water). . .

From this we must conciude that the basis for allocation plans for water is in an

?_% operative plan. Although we accept that a Water Consetvation Order may take effect as

S
S

g
M{ an allocation by specifying levels of take by way of a regime, it does not necessarily
8 B

follow that individual consents or a regional plan must have the same provisions-for

allocation as the Water Conservation Order. They cannot be less siringent but can be
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more resttictive, In this case it is conmmon ground that the Regional Council has no
operative or even proposed regional plan purporting to allecate the taking or use of the
water i the Rakaia River. This is to be compated with the Ngai Tahu decision and the
allocation regime set up for the Waimakariri River with Class A and B waiers.

[86] Section 30(4) of the Act deals with allocation issies and some of these
provisions are I'GIefan’c to the argument before this Comt.  Section 30(4)(a) provides
that an allocation plan rtle may not, during the term of dn existing resource consent
allocate the amount of a resowree that has akready beeri allocated to the consent. Section
30(4) also makes it clear that individual consents may have allocafed to them an amount
of a reseurce. This must be subject to any limitations that may be contained within
such a resource consent. We can see 1o basis to read such provisions as relating only to
the instantaneous take volumes. In this case the Water Consetvation Order does not
limit potential takes only in terms of instantaneous volumes but also in terms of
minimuin flows on 4 monthly basis, a ene 10 one shafing 1égime and thus 2 maximum

volume which might be taken.

The transfer df consents

873 A key issue is whether the resource coﬂsemtsvwhich have been granted have
allocated the resource just by instantancous volume. Consents can be limited by time,
place of take, place of use, volumes, instantaneous rates and a whole 1ange of other
conditions and limitations relating to efficiency, diainage, leeching, artesian effects,
waste etc. It is also clear that a consent in itself is permissive and it is not essential o

take all of the resource gramted.

[88] Section 136(2) of the Act provides that a holder of a consent can transfer all or
éoﬁte of their water take consent and, under (b)(ii) where there is no plan, this must be
‘approved by the council. Such a transfer can be Limited in a number of ways by
conditions, including time  If the transfer is granted, the existirig consent (or part

thereof) is deerned cancelled,
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{a) if a council allocated an unutilised portion of any instantaneous volurne
granted to an applicant it would be a direct derogation. of the powers of the
owner to transfer that under section 136;

(b) the council’s powers to impose conditions on any such fransfer (section
136(5)(b)) makes it clear that there is no necessaty conclusion that the
same limits would a;}ply to a new application for the transfer as applied to
the original grant; and

{¢)} there 18 no necessary inference that the priority accorded to the original
holder of the water right would necessatity {all to a person receiving that

transfer wnder section 136.

[90] Even if such priority were the case, we are unable to see any basis upon which
such a conclusion coui(_l be reached in respect of an applicant who did not have the
permission of the owner. We can find no provision authorising a consent authority to
allocate the whole or part of an existing consent without the request of the land owner.
In this case there is no evidence of such a landowner request. Section 30(4){(a) seems to
indicate that even an allocation plan cannot do so. It is even more likely that this is not

possible in terms of a resonrce consent application without a landowner request.
Ave the resource consents )‘En; the Rakaia River simply for instanianeotis rates?

[911 We have not been able to follow an argument mounted by Mr Chapman that the
Rakaia consents were simply for instantaneous take rates. All the consents we have seen
fand we have only seen a limited sample) indicate a parcel of controls. In respect of
those takes where the consent holder is not fully ﬁiﬂi_sing the consent, we are unable to
see any basis, as we have already discussed, on which that consent could be uiilised by
another party without the resource consent holder’s permission. Where the consent is
limited, for example by volume, we are unable to see any basis upon which the holder of
the consent or any other person can suggest that the instentancous rate should be applied
for a greater volume or longer period. At best this argament appears to be an argument
that the instantanecus take rate of the consent may not be utilised in every single month
and thus there may be more volume available in a particular raonth than was previously

thought because the consent does not cover all that period.
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f92] However, as we understand the Robindale argument, they are seeking further
volume in fhie same months 28 the taking and at the same instantaneous rate already
consented. For example, one consent was in the oider of 450 U/s but limited to 30,000
m® per month: ~ That amounts to only some five ddys’ continuous take per month
Robindale therefore argued that there are 25 days of time which they can utilise. Even if
that argument was permissible, the condition of consent is not 2 minimum flow. Ttis a

restriction affected by river flow conditions.

[93] We caiiot sec any basis on which a new application can argue that they should
have the same resiriction as a consent much entlier in time. To do so would, in our
view, derogate from the principle on which this watetway has operated fiom inception,
that the earliest applications in time are the last to be testricted. . ¥ there is a case for
review of the restriction condifions because of changes in use by other parties, then that
is 2 matter which should be subject to either review by the Council or applications for
review by other partiess In our view it cammot form the basis for a Iater applicant to

obtain a much higher réliability of water supply than weuld ctherwise exist.

{94] We have concluded that the Robindale application is no mote than a fusther
application for allocation fiom the Rakaia River. Any arguments as to availability of
water and low flow conditions on consent"are matters of merit for the hearing but they
cannot elevate the application to higher priority to access the resource than those of -

other parties prior in time and/or already holding consents.

[95] In the example of a high priority consent holder wishing to transfer an unused
part of their cénsent to another, urider section 136 the Couneil st consent as there is
no allocation plan. Thus the Council may imposé restrictions under section 136(4)

including river flow restrictions based on priouity issues.

Conclusion

[96] Inlight of the specific conclusions we have reached, overall we conclude that the
deelarations sought by Central Plains should be granted, Accordingly, under section
3?_[3 we must consider whether the form of the Order should be modified or whether
| other orders sho;zld be mada.‘ In the current circumstances we considef that the proposed
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declarations easily follow from our conclusions and are clear in their meaning. We now

restate and make those declarations:

(o} That the Central Plains Water Trust joint application with Ashburion
Conununity Water Trust, CRC0210%1, to take water from the Rakaia
River has priority over the application CRCO52033 by Synlait
Investments Limited for water allocation fiom the same resource.

(b} That Central FPlains Water Trust’s joint application with Ashburton
Commum;ty Water Trast, CRCO21091, to tdke water from the Rakaic
River has priovity over the application CRC62685 by Robindale Duairies
Limited (previously Syﬁ!az‘t Investments Limited) for water allocation

[from the same resource,

[97] The Court has power to make further or other declarations if it sees fift. Thete
may be some advantage to parties in obtaining a declaration in refation to the Robindale
consent that it is an application for water from the Rakaia River rather than a particular
band. However, such a consequence follows from the two declarations we are minded

to make.

[98] We direct that any further declarations which are a necessary consequence of our
decision be filed within 20 working days, replies ten working days thereafier and final
reply five working days thereafter. :

Costs

[99] The matter is one of fapertarce and has been fully but succinctly argued by all
parties. We would have thought thaf, given the wide-ranging public interest in the
matter, costs should lie where they fall. If not, it appears that some provision should be
made that costs will be suspended in the event that appeals ars filed (which we were told
by all counsei was likety). To that end we have determined that an application for costs
(if any) is to be filed within 20 working days of the expiry of the appeal petiod or, if any
appeal is commenced, within 20 working days of the determination o1 resolution of that ;
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appeal(s). Reples should be filed within ten working days thereafier, with final reply
five working days later.

DATED at CHRISTCHURCH this 2 7 e “dayof April 2007

J/A Smith

nvironment Judge

sued': 97 APR 2007

SmithjefTid_Rule/TY2005-CHC-420 doc.
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SCHEDULF,

Parties represented by Dairy Holdings:

Dairy Holdings Limited

Lynton Daity Limited (as shareholder of Glenroy Community Irrigation Limited)
Qakdale Dajry Limited (as member of Fereday Irrigation Group)

Northbank hrigation Partnership

Glenroy Community Iitigation Company Limited

South River Dairy Limited (as member of Nozthbank Irrigation Partnership)
North River Daity Limited (as member of Northbank Irrigation Patnership)

One Arrow Limited (as member of Northbank Irrigation Partnership)

Other parties outside the ambit of the section 274 notice subsequently acquired
inclnde operations with an interest in Ford Irvigation:

Glenroy Cotnmunity frsigation Company Limited (CRC (51803) also uses water
not used under a consent held by Barrhill Chertsey Limited (CRC 990088) by

agreement with Barrhill Chertsey

Smihje/ind Rule/D/2006-CHC-420 Schedule doc.
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" Thank you for your letter dated 25 May 2005 and your leg

58 Kimore Strest, PO Box 345, Crristchurch

16 June 2005 : )
Generaiergqghes:ossasaaea - Gustorner seriioss: 03353 8007
Fex; 02 365 3104 o 0BODEC INFO (0B00 24 6

_ FAXED Erral: ecinfo@ecan govt riz Webslia: wawwiscangovt riz

‘Rache! Dunningham ’

Buddle Findlay

PO Box 322 i

BXWP20307

CHRISTCHURCH

DBear Ms Dunningham A
APPLIGATION FOR RESOURGE CONSENT GRCO21081 — CENTRAL
) al advice raceived 7 June i support your
otification.

PLAINS WATER TRUST

request for the above application to procead o n
We have cansidersd the advice you have presented, fogether with our own legal advice on this
matter. Section 91 of the Rescurcs Management Act 1981 (the Act) states that a consent authority
may delay the notHication of an application for & fesource consent i other consents under the Act
will also ba required in respect of the proposal fo which the application relates.

It ts my decision that in this Instance, that | will exercise my discretion to defer notification of the
above application under =91 until an applicafion o ‘use’ i P ‘

!rg‘.pérﬁcu!ar, the effects that should be considerad with any appiication fo ‘use’ water includs, bﬁ
not be limited to those related io: efficiency of the use of the watter {aken; intenisification of land use:

grotndwater qualliy; groundwater levels; and economic cohseguencas,

You have the right to apply to the Environment Court for an'o"rcier directing that Environiment
Canterbury's decision to place your application on hoid under 91 of the Act be revoked.

if you have any queties regarding these matters please coniact Sri Hall, Teamn Leader, Consents
Investigstions. ‘ -
: EXHIBIT NOTE

Yours sincersl This Is the annexure marked "S " referred to in the
reerey affidavit of Michael Conrad Freeman and affirmed at

Chr is 21% day of November 2006 before me
Christchurch this 2 y mg.;,, J

T
M ‘9"\1—-’\ Tt _Slgnature ... . (/ et e T j/\-w—-\\
- ASalicitor of the High cart of Neiw Zedland
{Saiicitor to &ign in partjgn'Exhibii) '

Mike Freeman

DIRECTOR REGULATION EOPY Fop Yaa.

MGRCAL mmﬁﬁ#ﬂ};ﬁiﬁm

CC: Don Ruls ’ Lo
Sri Hall

Oirr Ref: CO8CM17309

Confars- Cf Liaf
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58 Kirncre Strest, PO Box 345, Christciurch
General enguines: 03 365 3828 Cusiomer senices 03 858 5007

27 January 2006
Fa: 03 365 3104 . orOBOOECINFO (0800324 635)

Central Plains Water Trust ' '
C/- Buddle Findlay

PO Box 332
CHRISTCHURCH

Aitention: Rachel Dunningham

Bear Ms Dunningham

! RE: RESOURCE CONSENT APPLICATIONS FOR THE CENTRAL PLAINS WATER
] ENHANCEMENT SCHEME: CRC061755 ~ CRG061983

Thank yﬁu for the resource consent applications zssociated with the Cenfral Plaing Water
Enhaneement Schéme. -
We have had the opportynity to read the document Assessmeié of Environmental Effécts for
Resource Consent Applications fo the Canferbury Regional Council and make an
assessment of the status of the applications as applied for (i.e. defermine whether the
applications are considered to be in a publicly nofifiable stats). -
At present, it is our view that the applications are publicly notiffable, with the exception of
those listed below. )

* For the applications below, we-do not consider that sufficient detait of the proposed activities
’ and assessment of eifects has been provided such that parties who May wish to submit on
the appiications can understand the nature of the aclivity and the effects of these activiies on
their interests. : ' ’
Applcafions relating o activifies to disturb the bed and banks and place intake structuras in
the bed and banks of the Rakaia and Walmakariri Rivers: '

Rakaia River

CRCO61863
CRC081885
CRCO81981
CRCoe1982

aimakariri River Upper infaks
GRGO61363
CRC081867
CRC0D61963
CRCO61964

CurRef CO6CHB965 5
Your Ref: '

Contact: Lucy Bowker

) HETIr I

Al 8 L e e Enviionmant Sarmiarbury 55 e e o mOSTE T e e T el




Waimakariti River Lower Intake
CRC061868
CRC081869
CRCO061968
CRC061870

Application to dam water for the purposes of creating a storage reservolr:
CRC061939

Under section 92 of the Resouice Management Act 1891, the Canterbury Regional Coundil
requests further informatfion on the above applicafions as detailed below:

%. Preliminary specifications and schematic of the propossd Rakaia River and
Waimakariri River intake structures.

Whilst the application provides an illustration of ths prepoaed géneral layout of the
Intake system, and general poiris relating fo this, i Is unclear from the application
as o the scale of ihe nizkes and the nature of them. For exampis, paga 37
refers o a ‘low diversion bund across parf of the river’ a "Shorf skiicing race’ and
an ‘excavated channel’. These are all very vague descriptions with no clarity of

. scale or nature of the intake system. No skefches or plans have been provided.

Given the volume of water being taken, and the iikely scafe of the intakes and
works involved, consideration of the effects of the structures and works cannot be
made without further details being provided. If no final design plans have been
decided upon, you will need to provide detafls of the options availeble, and an
assassment of effects of each option. Plans or skefches that fllustrate the scale

* and nature of what is proposed should also be provided.

Please provide an indication of the Iike[y fength of fime that works will be requwad
in the bed to construct the intakes.

2. Dam breach assessment.

The application states “the risk of dam failurs from flooding and overtopping will
be neglighhle.” Under NZSOLD Guidelines, the dam is considered to be a high
pofential impact struchufe.  Given this, please provids an assessment of dam
failure, indicating the mreas that could be inundated and the impact of such a

fallure on those affected.

This information Is considered necessary to provide sufficlent Informafion for potential
submitters fo understand the nature of and poteniial effects of the proposed activities on their
inferests. Undll thizs Information is prewded wa do not consider the applications are in a

notiiable stafe. |

In relation to &l applications, the following information s also requested. This information (s
separate fo that required to make the applications ‘notiflable’.

3. Rules

No information has been provided as to the relevant ruled under which the
applications have besn lodged. This is an Impmi:ant part of any application given it
forms part of the framework fo be used In procassmg and deciding the
plications. Pleass provide detalls of relevant rules in the Transftional Regional
Plan, Waimakarif River Regional Plan and Proposed Nafural Resources Reglonal
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i-rapﬂsa conditions for each resource consent appiication.

in relation to proposing coneent condiiions, the application states ‘the RMA doss.

nof reguire the applicant to do this”. However, the fourth schedule of the RMA
does require the applicant to show how they wilf mitigate agalnst any potential
adverse environmental effecis. Although there is reference to proposed mitigafion
throughout the application document, it is often unclear and not specific, making i
difficull fo know precisely what mmgatcm can be refled on when determining

residual effects.

The application refers to the use of managemeri plans fo define mitigation, as
well as {o detail construction and operational guidsiines for how the work will be
carried out. | is proposed in the AEE that these plans will be compiled only if the
applications are granied. Significant reliance has been placed on these
management plans for miligafing effects and defining delalls of the activities

througho:.zt the AEE.

it is now well established practics, foilﬂwmg ont from case law {e.g. NZ Rail vs
Marlborough District-Council 1994 NZRMA70  p192) and -observed at malor
hearings such as-those held for Kate Valley and the CCC Bromley discharges,
that decisions on appropriate mifigation fo achieve cerain environmental

outcomes shiould be part of tte decision-miaking process and managemernt plans

are simply documents that set out how resources (people and equipment) will be
managed fo achieve those outcomes. They shouid not be used fo define those

outcomes, which Is what Is proposed here,

We consider that in order fo fully assess the nature of the activilies, and the scale
and agnrﬁcance of residual effects, either the management plan documents must
be provided, or alternatively specific mitigation for each application. Wa recognise
that this mitigation may change through the course of the appiication process as a
result of submissions and consultation, and this' change can be accommaodated

through that process.

i is recommended that this miligation be provided In the form of proposed consent
conditions, given the certainty such wording provides, enzbling all parties to have
coimplsts dlarity about prscisely what is proposed as part of the application. | also resuifs
in graater irahsparency and efficiencies if declsion-makers decide fo grant consent with
conditions that reflect the mitigation proposed with the application.

a.

Capzcity of tha sedimeni seitling ponds.

An estimate of the surface area of sediment seitliing ponds associated with the
intakes has been provided alony with approximate inflows, however there is no
reference io the velumetiic capacily of ponds and the mstheds or information
tsed 1o determine this. Please provide information fo show how the seftling ponds

will be managed in a high flow evert. _
Further details on the Wainiwaniwa Dam, spiliway and outlet channel,

The application staies that “ g.rven the Potentiai Impact Category of the dam, K is
[ikefy that the dam wilf need fo.6¢ consiructed fo a srandard fo safely pass infows

a 1in 10,000 year flood svent, and be able fo withstand a 1 in 10,000 vear
ezkthquake event withoui the unconirolled release of water.” Please provide

@
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details of what methods and information will be used fo determine the size of
these events and how hése will be ncorporated into the designs?

7. Effects on groundwater qualify,

Please provide the fechnical information that suppoﬁs the conclusions regarding
predicted Increases in nitrate nifrogen levels in groundwater as a result of Jand

intensification.

g Effects on grountdwater guantify.

Please provide a copy of the report ‘Cenfral Plains Water Jrrigation Schems —
preliminary assessmerit of effects on the groundwaler énvironment’ prepared by
Agualing, that is referred to in the assessment of effects on groundwater quantity:

8. Additional Resource Consenis may he raqguired

Following ot pre!rmtnanf assessment of whether all necessary appileations have
been lodged, it has come fo our attention that in relation fo the Waininwaniwa
Portal, the applicafion refers to waste water associated with the tollsts, showers,
washiroom and lunchroom, and states that a wastewater treaiment system will be
constructed at the Porial to service the construction faciliffes. Pleasé clarify
whathér this will be separate fram the storm water freatrvient systam, and whether
any resotlrce consents are neaded 1o discharge freated human effivent fo land or

water,

Water in the sedimentation ponds associated with the Intakes on the Rakafa and
Walmakari] Rivers reay constitute dammiing of water, Please confirm whether thie
has been considered and whether consent is required under the TRP or PNRRP.

Your applcatioris will be placed on hold unfl we recéive this information!. Please respond fo
this request by Monday 20 February 2006°. Your oplions are:

{a) Supply the requested information;

(H) Agree in-'a written nofice to supply the requestad information® or

{c) Refuse in a wriiten notice to supply the information requested

Please note that you have the right to objact to the above request for further Information®.

Yours sincerely

Leo Fietje
PRINGCIPAL CONSENTS ﬁDVISOR

;m arcondance with Secdon 888{g) of the Resourse Management Act 1991
5 1A accorancs with Section BRA(1) of the Resource Managemsnt Act 1291
ln eccordancs with Seefion 244{2) of tha Rasource Management Act 1887
* in sccordance with Seclion 257(A) of the Resourcs Managament Azt 1881

G
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National Water Conservation {Rakaia River) Order 1988

SR 1988/241
Copyright © 2004 LexisNexis NZ Limited

RONALD DAVISON

Administrator of the Government

ORDER IN COUNCIL

At Wellington this 10th day of October 1988

Present:

HIS EXCELLENCY THE ADMINISTRATOR OF THE GOVERNMENT IN COUNCIL
PURSUANT to section 20D of the Water and Soil Consérvation Act 1967, His

Excellency the Administrator of the Government, acting by and with the advice and consent

of the Executive Council, hereby makes the following ordez,

Contents

Title and cormencement

Interpretation

Outstanding characteristics and features
Retention of natural waters in 2 natural state
Partial retention of natural waters
Further partial retention of natural waters
Further partial retention of natural waters
Right to dam not to be granted

Water rights and general authorisations
Scope :
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Title and commencement
(1)  This order may be cited as the National Water Conservation (Rakaia River)

Order 1988.
(2)  This order shall come into force on the 28th day after the date of its

notification in the Gazette,

[

2 Interpretation

In this order, unless the context otherwise requires,—

Act means the Water and Soil Conservation Act 1967:

gorge flow means the mean daily flow of the Rakaia River as estimated by the North

Canterbury Catchment Board from measimrements at—

(2} The recorder site maintained by that Board at the Rakaia Gorge Bridge (map
reference NZMS 1 S82:139584); or :

{(b)  The recorder site maintained by the Department of Scientific and Industrial
Research at Fighting Hill (map reference NZMS 1 §82:120598).

3 Outstanding characteristics and features

It is hereby declared that the Rakaia River and its tributaries include and provide for—

()  An outstanding natural characteristic in the form of a braided river:

(b)  Outstanding wildlife habitat above and below the Rakaia River Gorge,
outstanding fisheties, and outstanding recreational, angling, and jet boating
featnres.

4 Retention of natural waters in a natuzal state
Because of the outstanding characteristics and features specified in clause 3 of

this ordes—




)

(3

{(a)  Subject to subclanses (2) and (3) of this clause, the quantity and rate of
flow of natural water in the Rakaia River upstream of its confloence
with the Wilberforce River and all tributaries of the Rakaia River
upstrear of that confluence shall be retained in their natural state:

(b}  The quantity and level of natural water in Lake Heron, and the quantity
and rate of flow of natural watet In its wibutary streams, shal! be
retained in their natural state.

A water right may be granted ot renewed in respect of the natural waters

referred to in subclause {1)(a) of this clause if-—

(a)  Inthe case of a grant, the purpose is fo replace a water right in force on
the commencement of this order; ot

(b)  Inthe case of a renewal, the purpose is to renew a water right in force
on the commencement of this order—
and the new water right or. renewed water right is made subject to
similar terms and conditions to which the former right was subject.

A genera] authorisation pursuant to section 22 of the Act may be issued in

respect of the natural waters referred fo in subclause (1)(a) of this clanse if—

(8}  His authorised for the purpose of renewing a general authorisation in
force on the commencement of this ordet; and

{ It is subject to similar ferms and conditions to which the former general

authorisation was subject.

5 Partial retention of natural waters

®

2)

&)

Subject to subelauses (2) and (3) of this clause, because of the outstanding
characteristics and features spcmﬁcd in clause 3 of this ordér and for their
protection dpwnstream of the confluence of the Rakaia River with the
Wilberforce River—

(8)  The quantity and rate of flow of the natural waters in the Wilberforce .
River and all tributaries of the Wilbetforce River, including the Harper
River, shall be retained in their natural state:

(b)  The quantity and level of natural water in Lake Coleridge and the
quantity and rate of flow of natural water in fis tibutary streams shall
be retained in their existing state.

A water right may be granted or renewed in respect of the natural waters

referred to in subclause (1) of this clause if—

(&)  Inthe case of a grant, the purpose is to replacé a water right in
force on the commencement of this order; or

(b)  Inthe case of a renewal, the purpose is to renew a water right in
force on the commencement of this order—
and the new water right or renewed water right is made subject
to similar terms and conditions to which the former right was

subject.

A general authorisation pursnant to section 22 of the Act may be issued in

respect of the natural waters referred to in subolause (I)_of this clause if—
(8)  Itis authorised for the purpose of renewing a general
authorisation in force on the commencement of this order; and

(b)  Itis authorised subject to similar terms and conditions to Whlch
the former general authorisation was subject.

& Further partial retention of natural waiers

@

Subject o subclauses {2) and (3) of this clause, because of the outstanding
characteristics and features specified in clanse 3 of this order and for their
protection downstream of the confluence of the Rakaia River with the
Wilbeiforee River, the quantity and a rate of flow of the natural waters in the
Rakaia River downstream of its confluence with the Wilberforce River and




(2)

3}

upstream of the North Canterbury Catchment Board's recorder site referred to

m clause 2 of this order shall be retained in their natural state,

A water Tight may be granted or renewed in respect of the natural waters

referred to in subclause (1) of this clause if—

()  Inthe case of a grant, the purpose is to replace a water right in force on
the commencement of this order; or

(6)  Inthe case of a renewal, the putpose is fo renew a water right in force
on the commencement of this order—
and the new water right or renewed water right is made subject to
similar terms and conditions to which the former right was subject.

A general authorisation pursuant to section 22 of the Act may be issued in

respect of the natural waters referted to in subelause (1) of this clause if—

(@  Itisauthorised for the purpose of renewing a gencral authorisation in
force on the commencement of this order; and

(b) It is authorised subject to similar tezms and conditions to whick the
former general authorisation was subject.

Further partial retention of natural waters

(1)

@

&)

)

For the purposes of this clause, the term minimom gorge flow for each month
shall be as follows:

(a) January—124 cubic metres per second:

(b)  February—108 cubic metres per second:

(¢}  March—105 cubic metres per second:

{d)  April-—97 cubic metres per second:

(&)  May—95 cubic meires per second:

69 June—96 cubic meires pet second:

{  July—91 cubic metres per second:

()  August—92 cubic metres per second:

(i September—90 cubic metres per second:

(i} Ociober—106 cubic metres per second:

()  November—I129 cubic metres per second:

1)) December——139 cubic metres per second. o
Subject to subclauses (3) and (4) of this ¢lause, because of the outstanding
characteristics and features specified in clause 3 of this order in that part of the
Rakaia River bétween the North Canterbury Catchment Board's recorder site
referred 1o in ¢lause 2 of this order and the sea, and for their protection, the
minimum gorge flow shall be 1etained in the tiver and, while the gorge flow
does not exceed the minimum gorge flow, the How in the river shall not be
reduced by abstraction or diversion.

While the gorge flow exceeds the minimum gorge flow by Iess than 140 cubic
metres per second, the flow in the river shall not be reduced by abstraction o
diversion by more than half of the excess of the gorge flow over the minimum
gorge flow.

While the gotge flow exceeds the minimum gorge flow by 140 cubic metres
per second or more, the flow in the tiver shail not be reduced by abstraction or

diversion by more than 70 cubic metres pez second,

Righit to dam not to be granted

o

(2

A right to dam any of the bodies of water specified in clause 4 of this order

shall not be granted under section 21 of the Act,

A right to dam any of the bodies of water referred to in clause 5 of this order
shall not be granted under section 21 of the Act if the effect of such a grant
weould be that the provisions of this order cannot remain without change ot

variation.

ater rights and general authorisations




(1)

@

3

@

Water rights under section 21 of the Act shall not be granted, and general
authorisations under section 22 of the Act shall not be made, in respect of any
part of the Rakaia River or its fributary streams for the purposes of
constrocting or maintaining stock bartiers or facilitaiing agriculiural

* encroachment into those bodies of water.

Water rights shall not be so granted and general authorisations shal not be so
made for any dischasge into the Rakaia River downstream of #s confluence
with the Wilberforce River or any part of the bodies of water specified in
clause 4-of this order, if the effect of the discharge would be to breach the
following provisions and standards: -
()  Any discharge is to be substantially free from suspended solids,
grease, and oil: -
()  After allowing for reasonable mixing of the discharge with the
receiving water—-

6} The natoral water tempemtu‘re shall not be changed by
mote than 3 degrees Celsius:

(if}  The acidity or alkalinity of the water ag measured by the
PH shall be within the ranges 6.5 to 8.3, except where
due to natural causes:

(iif)  The waters shall not be tainted so as to make them
urpalatable, nor contain toxic substances 1o the extent
that they areumsafe for consumption by hurmans or by
farm animals, nor shall they emit objectionable odours:

(iv)  There shall be no destruction of natural aguatic Iife by
reason of a concentration of toxic stbstances:

(v}  The natural colow and clarity of the water shall not be
changed to a conspicuous extent:

(vi}  The oxygen content in solution in the water shall not be
reduced below 6 milligrams per litre:

(vii} Based on not fewer than 5 samples faken over not more
than a 30-day period, the median value of the faccal
coliform bacteria content of the waters shall not exceed
200 pei 100 millilitres,

Subject to subclause (4) of this clause, water rights under section 21 of the Act

shall not be granted, and general authorigations wnder section 22 of the Act

shall not be made, in respect of any part of the Rakaia River or its tributary

streams, or of Lake Herori or Lake Coleridge or their tributary sireams, where

the effect of such nghts or authorisations would be that the provisions of this

order cannot remain without change or vaziation.

Water rights may be so granted and general authori isations may be s0 made in

respect of any part of the waters specified in this clause foz all or any of the

following purposes:

{8)  Research into, and enhancement of, fisheries and wildlife habitats:

(b)  The maintenance or protection of roads, bridges, pylons, and other
necessary public ufilities:

()  Soil conservation and related matters undertaken pursuant to the Soil
Conservation and Rivers Control Act 1941:

(d)  The diversion, taking, and discharging of water from #nd to the Rakaia
‘River to enable the Ellesmere County Council to continue to provide
for its rural water supply in accordance with, and on the same terms
and conditions as, the water rights granted td it and in force on the date
of commencement of this order. A




10 Scope
Nothing in this order shall be construed as limiting the effect of the second proviso to

section 21(1) of the Act relating to the use of water for domestic needs, for the needs
of animals, and for or in connection with fire-fighting purpeses.

MARIE SHROFF,

Clerk of the Executive Council.

Explanatory Note
This note is not part of the order, but is intended to indicate its general effect.

This order declares thai {he Rakaia River and its tzibutaries include and provide for—
(2}  An ouistanding natural chazacteristic in the form of a braided river:
(b)  Outstanding wildlife habitat above and below the Rakaia River Gorge, cutstanding
fisheries, and outstanding recreational, angling, and jet boating features.

The order also includes various provisions to preserve and protect the Rakaia River

and its fributaries.
Date of notification in Gazetis: 13 October 1988,

Issued under the authozity of the Regulations Act 1936,
The National Water Conservation (Rakaia River) Order 1988 is administered in the Ministry

for the Environment.




