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May it please the Commissioners:  

SUMMARY OF CONCERNS  

1. These lega l submissions a re on beha lf of the Centra l South Island Game Fish 

and Game Counc il ( Fish and Game ) on a ll app lic a tions being heard by the 

Commissioners. Fish and Game oppose the granting of all c onsents unless 

otherwise specifically stated. 

2. The applications c an be summarised as being of c onc ern to Fish and Game 

for a variety of reasons:  

2.1 Five of the app lic ants have sought a 100m3/ s minimum flow when the 

Wa itaki Ca tc hment Water Alloc a tion Regiona l Plan ( the Plan ) 

spec ifies a minimum flow of 150m3/ s.  All but four of the Lower Wa itaki 

app lic a tions will a lso b reac h the volumetric annua l a lloc a tion in Rule 6.  

Thus the integrity of the Plan is b rought into question, and the 

p rec edent effec t for future app lic a tions, inc lud ing the va ria tion of 

existing consents, is raised.   

2.2 There is no need for a minimum flow of 100m3/ s in order to address the 

reliab ility of supp ly of irriga tion water during the 1st September 

 

30th 

April irriga tion season.  Whilst a lower minimum flow would slightly 

enhanc e reliab ility, a minimum flow of 150m3/ s p rovides over 95% 

reliab ility.  Enhanc ing reliab ility beyond this level c omes a t an 

inc reasing c ost to the environment, and to instream va lues in 

particular.   

2.3 The abstrac tion from the Hakata ramea River will further degrade a fully 

a lloc a ted river. The Hakata ramea River is a popula r fishing a rea for 

rainbow trout1 and the app lied for abstrac tion will further degrade the 

river as a valued fishing loc a tion. The signific ant lower Wa itaki River 

trout fishery is tota lly dependant on tributa ry spawning, of whic h the 

Hakataramea River is a vital contributor.2  

2.4 Fish and Game is pa rtic ula rly c onc erned over water qua lity in the 

Hakata ramea River. Desp ite the good intentions of the App lic ants 

through the use of Farm Management Plans, no Farm Management 

Plan c an stop an inc reased level of nutrient loss.  Fish and Game 

                                                     

 

1 Evidenc e of Mark Webb a t paragraph 26 and paragraphs 33-38 
2 Evidence of Mark Webb at paragraph 32 
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submits the Commissioners a re not in a position to be c erta in the 

p roposed mitiga tion will be effec tive and c an c onversely be a lmost 

certain anticipated adverse effects will occur.   

2.5 The c umula tive effec ts of the p roposa l a re signific ant and adverse in 

both the Lower Waitaki catchment and the Hakataramea catchment.  

3. Fish and Game s evidenc e will address the potentia l effec ts of the p roposed 

takes, both genera lly and where nec essary on an app lic a tion by app lic a tion 

basis.  The app lic a tions, for ease of ana lysis, have been separa ted into 

common groupings, as follows:  

4. Fish and Game s overa ll position is tha t: 

1. Uphold ing the whole lower Wa itaki tota l limit of 1250M m3/ year for 

agric ulture and hortic ulture is of grea ter importanc e than uphold ing 

the 150/1100M m3/year split.  

Lower Waitaki 

consent applications 

Group 1:  Upstream BP Ag 

& Hort

 

Group 2: 

Downstream BP Ag 

& Hort

 

1A: Haka 

Valley 

1B: Waitaki 

River 
1C: Other 

water 

bodies

 

Waitaki 

River 

Waitaki 

River 

9 Applicants 

8 Applicants 

7 Applicants 

2 Applicants 1 Applicant 

Group 3: 

Downstream dam  

hydro
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2. Group 1A 

 
Hakata ramea 

 
raise c umula tive effec t issues, wa ter 

quality and the management of abstractive users as a group.   

3. Group 1B 

 
Waitaki upstream of Blac k Point 

 
all seek a reduc ed 

minimum flow, whic h ra ises issues of adverse environmenta l effec ts, 

and precedent.  

4. Group 1C 

 

Maerewhenua and other tributa ries 

 

applic a tions involve 

over a lloc a tion and d rying of streambeds, water qua lity and the 

application of environmental flow regimes.  

5. Group 2 

 

Waitaki downstream of Blac k Point 

 

Waihao Downs 

Irriga tion Ltd s app lic a tion is opposed bec ause it p roposes a lower 

minimum flow than is set by the Plan; conversely the application by DD 

and VJ Cha lmers, whic h does not, is not opposed , a lthough potentia l 

conditions of consent will be addressed in evidence.   

6. Group 3 

 

the sole app lic ant for hydro on the Wa itaki is opposed 

bec ause it seeks a lower minimum flow than tha t set in the Plan and 

considers tha t as it is a d iversion it s take should not be inc luded in 

the volumetric allocation.  

5. In terms of allocation in summary: 

1. Group 1A a rgue c urrent a lloc a tion is 407 l/ s with a further 93 l/ s 

ava ilab le as per the Plan.  Should the environmenta l flow reg ime be 

applied in two parts 

 

the ma in stem of the Hakata ramea River; and its 

tributaries?  If yes, there is 93 l/s available.  If no, and a total catchment 

approac h is app lied , then a lloc a tion for A c onsents is c urrently 

exc eeded .  Fish and Game take the view tha t a lloc a tion is c urrently 

exc eeded .  With most c onsents having a minimum flow of 500 l/ s the 

river becomes dry due to abstraction most years.  

2. Minimum flows of 500/ 1500 l/ s a re understood to be sought so as to 

matc h existing c onsents.  This is opposed , bec ause the Hakata ramea 

River is a lready over-a lloc a ted .  A minimum flow of 750 l/ s from April to 

August, in order to p rovide for adult fish passage during migra tion, 

should be applied as per the Plan, consents are granted.  

3. For the mid river app lic ants Fish and Game is unc lea r what mitiga tion 

would oc c ur in the absenc e of exerc ising the Hunter Downs c onsents 
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(were they to be granted).  The 100 m3/ s minimum flow, regard less of 

whether HDI is operating or not, is opposed.  

4. The three app lic ants 

 
Torac h Farms, Wa itaki Orc hards and 

Hakata ramea Va lley Irriga tion 

 
c annot a lter their app lic a tions to now 

say they wish a minimum flow of 100 m3/s.  

5. For the Maerewhenua River, whic h is the sec ond la rgest tributa ry of 

the Lower Waitaki River, particular value is placed on its trout spawning 

hab ita t.  However the river c urrently d ries in its midd le reac hes due to 

abstrac tions c omplying with the minimum flow.  It is c onsidered to be 

over-a lloc a ted and any new c onsents must be sub jec t to a suitab ly 

raised minimum flow that accounts for this. 

6. Fish and Game does not oppose the Sunny Downs app lic a tion on the 

Otekaike River, although it seeks a minimum flow condition.   

7. The amended Westmere app lic a tion to take from the Kurow River is 

not opposed , but Fish and Game seeks sc reening of the intake, p lus a 

minimum flow trigger point upstream of the take.  

STATUS OF THE ACTIVITY  

6. As reported in Environment Canterbury s sec tion 42A reports, a c onsiderab le 

number of the app lic a tions a re non-c omplying. These app lic a tions do not 

c omply with severa l rules in the WRP inc lud ing Rule 6 (Volumetric Alloc a tion) 

and Rule 2 (minimum flow). Of the ten app lic a tions for take and use from the 

Wa itaki River ac c ord ing to ECan rec ords only four c omply with Rule 6. They 

c omply bec ause they have grea ter p riority over other app lic ants.  Five of the 

applicants do not c omp ly with Rule 2 as they app ly for a minimum flow of 

below 150 m3/s. These particular applications are: 

6.1 Cameron WN 

6.2 Maerewhenua District Water Resource Company 

6.3 Rutherford ER 

6.4 Station Peak Partnership & Wainui Farms Ltd 

6.5 Clarkesfield Holdings Ltd 
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7. As d isc ussed in the evidenc e of Bridget Pring le Fish and Game s c onc ern 

over annua l a lloc a tion does not rela te solely to the reac h above Blac k 

Point. The separa tion of an a lloc a tion limit a t Blac k Point has no 

ec olog ic a l reasoning. Fish and Game is however c onc erned if the tota l 

a lloc a tion for the whole river is b reac hed . There is c urrently 1264 Mm3/yr 

c onsented and app lied for within the whole river. That means if a ll the 

current app lic a tions are granted then the Plan s a lloc a tion will be 

breached by 14 Mm3/yr.  

8. The s42A report of Cla ire Penman notes in Figure 2 there a re c onsent 

app lic a tions for 38.8 m3/ yr c urrently being c onsidered by the 

Commissioners. The genera lly agreed view (exc epting the evidenc e of 

Keri Johnston) is tha t c urrent a lloc a tion is 146 Mm3/yr. Considering an 

annua l a lloc a tion under Rule 6 of 150 Mm3/yr ac c ord ing to Environment 

Canterbury s rec ords, a tota l of 34.8 Mm3/ yr is non-c omplying. This 

represents the majority of the applications before the Commissioners.  

9. As the Commissioners are aware these applicants must satisfy either of the 

two tests in s104D, as well as the Commissioners c onc erns in respec t of 

their overa ll d isc retion under s104.  It is submitted tha t neither of the 

gateway tests in s104D is satisfied.   

10. Fish and Game is pa rtic ula rly c onc erned about the Hakataramea 

applications and their effec t on the environment.  Fish and Game 

c onsiders these effec ts to be more than minor. The effec ts will be outlined 

in deta il in the evidenc e of Mark Webb, Bridget Pring le, Graeme Hughes 

and Wayne Grafton.  

11. The Hakata ramea c a tc hment a lready has degraded water qua lity and a 

reduc ed fish popula tion. These effec ts a re a result of inc reased 

abstrac tion over the past twenty years and this is exp lic itly addressed in 

the evidenc e of Mark Webb. Absenc e of an a lloc a tion limit in the 

p roposed c onsent app lic a tions means tha t c onsent holders c ould 

c ontinue to abstrac t water when the river is above 500 l/ s, with no c ap. 

The only restric tion would be when the river is below 1500 l/ s, when the 

abstrac tors must reduc e their takes by ha lf. This is not the same as flow 
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sharing as envisaged by the Plan.3   Fish and Game submits the 

Commissioners can dec line both new applications and renewa l 

applications under s104(1) due to their c umula tive effec t on the 

environment. However with true renewals, meaning rep lac ements of 

existing c onsents, Polic y 28 does rec ognise the va lue of existing an 

c onsent holder s investment and ma inta ins inc lusion of the c onsent, if 

granted, in its p riority band and in respec t of its a lloc a tion. However the 

polic y does not p revent the app lic a tion of the Plan s minimum flow.   

Is the annual allocation breached?   

12. In respec t of whic h app lic ants b reac h Rule 6, we note tha t Fish and Game 

and Environment Canterbury do not agree with the ana lysis undertaken by 

Keri Johnston in c a lc ula ting the annua l a lloc a tion. The evidenc e of Bridget 

Pring le has been p repared on the basis tha t c onsents to d ivert water a re 

intended by the Plan to be inc luded in the c a lc ula tion of the a lloc a ted 

amount, except in very limited circumstances (i.e. Rule 6(2)).  

13. Fish and Game is aware both the app lic ants and Merid ian d isagree with Fish 

and Game s ana lysis. However Fish and Game considers suc h an 

interpretation is the only proper interpretation given the language of the Plan.  

14. As the Commissioners will be well aware app lic a tions sha ll be c onsidered in 

ac c ordanc e with the matters listed in s104 but sub jec t to the matters listed in 

Part II of the Ac t. Justic e Fogarty d isc ussed the app lic a tion of s104 in Wilson v 

Selwyn District Counc il [2005] NZRMA 76 when he said: 

Where a p rovision in a p lan or p roposed p lan is relevant, the c onsent 

authority is ob liged , sub jec t to Part II, to have regard to it, "sha ll have 

regard". The qua lifier "sub jec t to Part II", enab les the c onsent authority 

to form a reasoned op inion that upon sc rutiny the relevant p rovision 

does not pursue the purpose or one or more of the p rovisions in Part II, 

in the context of the application for this resource consent. 

15. Fish and Game submits this is important when c onsidering the interp reta tion of 

Rule 6 in respec t of its app lic a tion to tributa ries. The evidenc e of Bridget 

Pringle and Frank Scarf outlines in deta il why Fish and Game c onsidered  Rule 3 

                                                     

 

3 Evidence of Mark Webb at paragraph 92 
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should be interp reted to inc lude tributa ries. We submit Justic e Fogarty s 

statement in Wilson indicates that such an interpretation is appropriate. 

16. The relevant rule provides: 

(1) Except as provided in (2), no person shall take, use, dam or divert 
water when, by itself or in combination with any other take, use, dam, 
or diversions, the sum of the annual volumes authorised by resource 
consent, exceeds the annual allocation to that activity in Table 5.  

17. The rule refers to any one diversion or in c omb ina tion with another d iversion 

exc eed ing the annua l a lloc a tion in Tab le 5. It c ould not be more c lea r: the 

Board exp lic itly inc luded d iversions in both the ac tivity being applied for and 

in calculating the current volume already authorised. 

18. Fish and Game submits the rule is c lea r and a litera l interp reta tion of the rule 

must lead to a c onc lusion tha t d iversions a re taken into ac c ount. The Court in 

Brownlee v Christc hurc h City Counc il [2001] NZRMA 539 referred to the 

p rinc ip les of Plan interp reta tion. The Court listed six p rinciples, the first of whic h 

was the text of the relevant p rovision . The text of the p rovision is p la in and 

simp le. Whilst the App lic ants and Merid ian suggest a more purposive 

approac h tha t does not inc lude d iversions, Fish and Game submits it is neither 

nec essary nor appropriate to apply a stretched interpretation. 

19. Fish and Game further submits the above app lic a tion of Rule 6(1) is endorsed 

by Rule 6(2), that provides: 

(2) Water taken or diverted and returned to the same water body in the 
vicinity of the take or diversion point, in the same condition and quality 
as taken, for micro hydro-electricity generation or fisheries and wildlife, 
does not need to be accounted for in the annual allocation to 
activities in Table 5.  

20. There the Board has g iven an exp lic it limited exemption for some d iversions. It 

has qua lified its above inc lusion of d iversions into the annua l a lloc a tion to be 

c overed by Tab le 5. It has expressly sta ted the exemption and made p la in 

tha t c erta in c riteria must app ly.  It must return to the same water body in the 

vicinity  and in the same condition and is only for certain activities.  

21. Both Rule 6(1) and Rule 6(2) a re very c lea r: the c ritic a l rule (6(1)) defines tha t 

diversions are to be inc luded and the qua lific a tion to tha t rule exp lic itly 

exc ludes d iversion of a c erta in type. Fish and Game submits there is only one 

possib le read ing of the Rule in ac c ordanc e with p roper sta tutory 
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interpretation 

 
that d iversions be inc luded within the a lloc a tion limits referred 

to in Table 5. 

Other Issues  

22. We now turn to consider three particular issues:   

22.1 The integrity of the Plan would be undermined by grants of c onsent for 

the proposed non-complying activities;  

22.2 The p rec edent effec t of granting the take app lic a tion from the Lower 

Waitaki River;  

22.3 The c umula tive effec t of granting the Hakata ramea app lic a tions will 

be so grea t as to c rea te a synergistic effec t tha t will not ac hieve the 

Ac t s purpose of susta inab le management.  

INTEGRITY OF THE PLAN 

23. In our p revious submissions on the North Bank Tunnel Conc ept ( NBTC ) 

we made submissions4 on the importanc e of the Plan and the likelihood 

tha t the granting of non-c omplying c onsents would undermine in 

pa rtic ula r the integrity of the WCWARP. We do not intend to repeat in full 

those submissions, but ask tha t they be c onsidered with regard to the 

present applications.   

24. Tompkins J in Hopper Nominees Ltd v Rodney DC (1995) 2 ELRNZ 73 sta ted 

the integrity of the p lan is a relevant c onsidera tion when c onsidering 

(now) s104(1)(b )(iv).  As fa r as it app lied to the (now) s104 (1)(b)(iv), 

Tompkins J cited with approval the full High Court in  Batchelor v Tauranga 

District Council (No. 2) [1993] when it sta ted : 

Sec tion 104(4)(a) and (b ) [now 104(1)(b)(iv)] require that regard a lso 

be had to the rules of a p lan and to its relevant polic ies or ob jec tives. 

In our view, those p rovisions envisage c onsidera tion of the integrity of 

the plan. The weight to be given to any effect on that integrity must be 

a matter of judgement for the consent authority or the Tribunal.   

                                                     

 

4 Paragraphs 58-67  
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25. The Board exp lic itly referred to the Plan s p red ic ted effec t when it sta ted in 

Appendix 1 to the Plan: 

The environmenta l level and flow reg imes, and the a lloc a tions to 

ac tivities, a re two key c omponents of the a lloc a tion framework 

estab lished by this Plan. They should be b ind ing exc ept in spec ific 

c ases where it c an be estab lished that the adverse environmenta l 

effec ts of the p roposa l a re minor, and where the ac tivity is not 

contrary to the objectives and policies of this Plan. 

26. As expressed p reviously in Fish and Game s submissions a t the NBTC hearing , 

the WAP is not a regula r p lan , in tha t its c rea tion history is unique. It was 

p roduc ed a fter an unprec edented amount of pub lic c onsulta tion, a fter 

hundreds of submissions were rec eived and heard , and was c rea ted by a 

Board whic h had c onsiderab le experienc e and knowledge.  The Board 

rea lised the p roc ess from whic h it had c rea ted the Plan had been signific ant 

and c onsidered it should be c omp lied with exc ept in spec ific c ases . 

PRECEDENT EFFECT 

27. The Court of Appea l in Dye v Auc kland RC [2002] 1 NZLR 337 noted tha t issues 

of p rec edent effec t and c umula tive effec t a re not p roperly c onsidered under 

s104D but ra ther under (b)(iv) or pa ra (c) of s 104(1). Therefore whilst Fish and 

Game c onsider these app lic a tions should be dec lined under s104D, if the 

Commissioners do c onsider they pass one of the ga teways in 104D then Fish 

and Game requests the Commissioners decline consent under s104 due to the 

precedent that would be established should consents be granted.    

28. Whilst the p rec edent effec t of a la rge sc a le abstraction (NBTC) c ould be 

limited due to its uniqueness, tha t is not the c ase with these c urrent 

applications. Fish and Game submits the five app lic a tions for a minimum flow 

below 150 m3/ s, if g ranted , will enc ourage other app lic ants to app ly for the 

same minimum flow.  However this is a la rge group of app lic a tions for 

abstraction and there will inevitably be more applications and Fish and Game 

submit there is considerable room for a precedent effect to occur.   

29. There a re two issues as to p rec edent effec t for the Wa itaki app lic a tions; 

annua l a lloc a tion and minimum flow. Fish and Game submitted a t length a t 

both the NBTC and HDI hearings on the integrity of the Plan in respec t of a 

minimum flow in the Wa itaki River below 150 m3/ s. There is no need to repeat 
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those submissions exc ept to note Fish and Game opposes any app lic a tion for 

a minimum flow below 150 m3/ s and to outline any spec ific effec t from these 

applications. 

30. The c urrent hearing proc ess shows the precedent effec t of p revious 

app lic ants filing for a minimum flow of less than 150 m3/ s. Whilst some of these 

app lic a tions were filed a signific ant time ago some app lic ants have only 

rec ently sought a minimum flow of less than 150 m3/ s. They have done so 

knowing that both Meridian through the NBTC and Meridian/South Canterbury 

Irriga tion Trust through the HDI sc heme, app lied for a minimum flow of less 

than 150 m3/s. The applicants have made the amendments as it a llows 

grea ter reliab ility of supp ly and puts them on par with the other app lic ants.  

Future app lic ants will be enc ouraged to app ly for a minimum flow lower than 

150m3/ s for the grea ter reliab ility and with the knowledge tha t their 

applications may be granted.   

31. Fish and Game submits the precedent effect is even greater in respect of Rule 

6 for those app lic a tions on the Lower Wa itaki River. Whilst a ll app lic a tions 

being heard by the Commissioners with the exc eption of four, b reac h Rule 6, 

as d isc ussed above Fish and Game does not believe there to be a suffic ient 

p rec edent effec t for those app lic a tions in the Hakata ramea River. However it 

does consider there will be a c onsiderab le p rec edent for any future 

applica tions in the lower Wa itaki River. Applications continue to be made that 

b reac h Rule 6. This is a fter the Board set an annua l a lloc a tion limit; this 

a lloc a tion limit was to sa tisfy the c ompeting interests for the use of the river. 

Granting these applications runs the danger of sending a message that Rule 6 

has no rea l effec t, and thus enc ourage further abstrac tion tha t was c lea rly 

not intended by the Board.   

32. Fish and Game notes tha t Merid ian would appear to have the same concerns 

over the precedent effect of granting the lower Waitaki applications5.  

33. Fish and Game also has concerns over how the applications have proceeded 

through the app lic a tion p roc ess, the mitiga tion offered by the app lic ants and 

its p rec edent effec t on future app lic ants. In respec t of the monthly minimum 

c ut offs it is not apparent what mitiga tion the App lic ants have offered and a t 

what c ut off level. Fish and Game is in the unenviab le position of being 

unaware of what exac tly the App lic ants a re seeking and a lso being unaware 
                                                     

 

5Legal submissions of Jo Appleyard paragraphs 36-37 
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of what spec ific mitiga tion (if any) the App lic ants a re offering to mitiga te the 

effec ts of the ac tivity.  Fish and Game note tha t Merid ian in its lega l 

submissions stated that it was not certain of the details of the application.   

34. It maybe tha t MRNAG s app lic a tions are made in relianc e on Merid ian s 

specific mitigation.  However as noted in Merid ian s opening lega l submissions, 

Merid ian is not aware of this. Whilst Fish and Game still believes Merid ian s 

mitiga tion will be insuffic ient it is a t least ab le to be assessed and understood 

by Fish and Game offic ers.  Even if the mitiga tion relied on is Merid ian s, how 

will this work if Merid ian s c onsents (p resuming they a re granted) a re not 

exerc ised for a signific ant number of years?  Under tha t sc enario, it would 

appear there is very little mitiga tion offered by the App lic ants unless or until 

Meridian commences the exercise of its consents.   

Cumulative Effects  

35. Fish and Game believes severa l aspec ts of these app lic a tions g ive rise to 

c onc erns over their c umula tive effec t. These in the ma in rela te to c onc erns 

over the effec t of b reac hing Rule 6 and the c umula tive effec t on the 

Hakataramea catchment of granting the Hakataramea applications. 

36. The High Court in Unison Networks Ltd v Hastings Distric t Counc il Potter J, HC, 

CIV-2007-485-896, approved the Environment Court s dec ision in the same 

case where it stated: 

If a c onsent authority c ould never refuse c onsent on the basis that the 

c urrent p roposa l is the straw tha t will b reak the c amel s bac k, 

susta inab le management is immed ia tely imperiled . It is to be 

remembered that a ll else in the Ac t is subservient to, and a means to, 

that overarching purpose.  

Log ic a lly, it is an unavoidab le c onc lusion that what must be 

considered is the impact of any adverse effects of the proposal on the 

environment.  

37. We have p resented submissions p reviously on the lega l basis for c umula tive 

effec ts as expressed in Dye v Auc kland City Counc il [2001] NZRMA 513 and 

Kuku Mara Partnership v Marlborough DC (W037/2005).  

38. We would however wish to add the following from the High Court in Herzog 

Investments V Wa itaki Distric t Counc il (HC),  CIV-2006-485-1061 to summarise: 
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that if an existing ac tivity has adverse effec ts, and a p roposed ac tivity 

a lso has an adverse effect even if only minor, whic h would add to the 

existing effec ts, then the definition requires a c onsidera tion of both. It 

would be an exc eption to the permitted baseline c onc ept, but only to 

the extent tha t one c ould have regard to existing adverse effec ts 

when, and only when, taken together with the new effect, they 

produce a synergistic impact on the environment.  

  

The dec ision of the Court of Appea l in Hawthorn

 

c onfirms the 

relevanc e of a b road definition of environment for the purposes of s 

104(1)(a ) as inc lud ing the sub jec t site and the surrounding 

environment, sometimes c a lled the rec eiving environment. The 

permitted baseline jurisp rudenc e has never c onfined adverse effec ts 

ana lysis to adverse effec ts generated solely on the sub jec t site. Pla inly, 

the c onc ept of c umula tive effec ts (whic h is pa rt of the RMA sta tutory 

c onc ept of effect, see s 3(3)(d )) a llows taking into ac c ount effects 

genera ted by a p roposa l on the sub jec t site in c ombination with other 

neighbourhood effects. 

39. It is our understand ing6 tha t there is no issue between Merid ian in respec t of 

NBTC and the p resent app lic a tions in terms of p riority, as Merid ian does not 

c la im p riority over MRNAG.  However, there is still a potentia l p riority issue both 

above and below Blac k Point in times of low flow.  Irrespec tive of who has 

priority, there is the potential for c umula tive effec ts of abstrac tion to oc c ur, 

pa rtic ula rly in times of low flow.  The ma jor c onc ern regard ing c umula tive 

effec ts is, however, in the Hakata ramea River, where the irrigab le a rea is 

expec ted to doub le.  However, adverse effec ts on this waterway c an be 

expec ted to pass downstream and adversely a ffec t the ma instem of the 

Waitaki as well.   

40. In summary: 

 

More abstrac tion results in reduc ed d ilution, c oup led with add itiona l 

contaminants entering the waterway from intensification land use;  

 

Reduced amenity and angling experience;  
                                                     

 

6 Dec ision of Commissioner Skelton on Wa itaki Catc hment Priority Issue, da ted 8 April, 
at page 13 
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Inc reased river tempera tures, whic h adversely a ffec t trout and sa lmon 

and their habitat; 

 
Increased periphyton and filamentous a lgae, whic h is a limiting fac tor for 

food production for trout and salmon.     

Water Quality 

41. Fish and Game does not believe there is sufficient certainty that the mitigation 

offered through Farm Management Plans ( FMPs ) will deliver the required 

results. As Cla re Mulc oc k referred to in her HDI evidenc e there have been no 

studies or analyses completed on the effectiveness of FMPs in general. 

42. Whilst Fish and Game ac knowledges the c urrent app lic ants have a ttempted 

to mitiga te the effec ts through the use of FMPs as muc h as possib le, it is the 

very model of FMPs tha t Fish and Game does not c onsider to be an effec tive 

method of mitiga tion. Fish and Game note tha t Ned Norton has sta ted in 

evidenc e tha t a 50% reduc tion in lost nutrients would be the best c ase 

scenario.7 

Conditions on cumulative effects 

43. If the Commissioners were minded to grant the app lic a tions, then Fish and 

Game submits the Commissioners a re within their jurisd ic tion to p lac e 

c ond itions on the app lic a tions to help ameliora te c urrent c umula tive effec ts. 

This was first ra ised by the Supreme Court in Waitakere City Counc il v Esta te 

Homes Ltd [2006] NZSC 112 and was approved in a more  rec ent c ase 

Rotokawa Joint Venture Ltd v Waika to RC EnvC A041/ 07. The Environment 

Court at paragraph 111 stated: 

This ra ises a subsid ia ry but important issue, and tha t is whether this Court 

has the jurisd ic tion to impose c ond itions to address subsidenc e effec ts 

a rising from past lawful extrac tions. It was ac c epted by Mr Rob inson tha t 

c umula tive effec ts a rising from the grant of these c onsents upon the 

effec ts of past extrac tions c an be addressed by c ond itions. We a lso 

agree with the submission of Mr Taylor for Environment Waika to that the 

position now settled by the Supreme Court in Wa itakere City Counc il

 

is 

that while the assessment of effec ts is an integra l pa rt of sec tion 104, 

                                                     

 

7 Evidence of Ned Norton, paragraph 53 we shouldn t expect more than about 50% reduction in 
nutrient loads from all mitigation measures combined
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when it c omes to imposing c ond itions, the nexus or link often thought 

nec essary is not required bec ause the language of sec tion 108 itself is so 

open that such a restriction is not to be read into it. What is required is the 

app lic a tion of the c lassic Newbury

 
princ ip les overla id perhaps with the 

Supreme Court s view that c ond itions should be "log ic a lly c onnec ted". 

One of those p rinc ip les of c ourse is tha t any c ond ition must be 

reasonab le. The reasonab leness of any c ond ition was stressed by Mr 

Robinson on behalf of Contact. 

44. Therefore the Commissioners c an impose c ond itions on the app lic ants to 

address the well doc umented c urrent c umula tive effec ts. The water qua lity of 

the rivers of the lower Wa itaki River c a tc hment, inc lud ing the Hakata ramea 

River in pa rtic ula r, have been degraded in rec ent dec ades due to existing 

land p rac tic es. These c urrent effec ts a re addressed in the evidenc e of Bridget 

Pring le but inc lude sed iment deposition, reduc ed water c la rity, inc reased 

water tempera ture, and bac teria l c ontamination. These effec ts have been 

assessed by several Environment Canterbury commissioned reports.8 

45. Fish and Game considers there a re severa l a reas where the Commissioners 

c ould impose c ond itions to address the c umula tive effec t on the 

environment, including: 

45.1 Payment of the c osts for Fish and Game to address the inc reased b ird 

popula tion tha t will a rise from inc reased irrigation and its associated 

change in land use and the creation of ponds;  

45.2 Baseline monitoring (as discussed below) 

46. Fish and Game ac knowledges tha t the app lic ants have, a t signific ant c ost, 

a ttempted to mould the FMPs to identify whic h fa rm user is ac c ountab le for 

any environmenta l effec ts. The App lic ants have sa id the sc ienc e is not there 

to enab le them to be in a position to suffic iently identify whic h fa rmer is 

c ausing the inc reased effec ts. Fish and Game ac c ept tha t this may well be 

the situation, as at today.   

                                                     

 

8 RW McDowell (2006) Estimation of phosphorus loads from dryland and irrigation areas in the 
Hakataramea c a tc hment; Norton and Rouse (2007) Assessment of effec ts of inc reased nutrient 
concentrations due to catchment land use changes in the Hakataramea River; and the GNS 
report by Zemansky, White and Barrell (2006). 
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47. However Fish and Game p roposes an a lterna tive approac h tha t app lies to a ll 

c urrent app lic ants. This approac h would be of most benefit in the 

Hakataramea River c a tc hment. There is a c onsiderab le amount of sc ienc e 

p roduc ed by both past and p resent app lic ants c onsultants and through 

Environment Canterbury s c ommissioned reports tha t identifies the c urrent 

sta te of the Hakata ramea River. This is both in terms of water qua lity and fish 

popula tions. The Commissioners may dec ide to grant these app lic a tions 

a lthough they may be unc erta in as to the true effec t of the app lic a tions.  The 

Commissioners may be c erta in tha t some effec ts will oc c ur but believe with 

suffic ient c erta inty tha t they will not be so signific ant as to require decline of 

the app lic a tions.  In tha t c ase Fish and Game suggests baseline monitoring 

could be appropriate.   

48. This baseline monitoring would identify the current state of the environment (or 

p revious evidenc e c ould be relied upon) suc h tha t la ter effec ts a re 

attributable to the current applications, or that irrespective of who caused the 

effec ts the matter must be addressed . If it was identified through baseline 

monitoring tha t the environment  was further degrad ing this c ould be 

addressed via a s128 review.  Suc h a review c ould result in the imposition of 

c ond itions requiring c ontribution to further mitiga tion, or requiring eac h 

consent holder to contribute to some further mitigation.  

49. As these app lic a tions involve separa te app lic ants the issue of fund ing for suc h 

baseline monitoring would a rise. Fish and Game p roposes tha t eac h 

App lic ant be required to c ontribute towards the c ost of the monitoring.  The 

monitoring c ould be c a rried out by Environment Canterbury and funded by 

the App lic ants.  Lega lly, suc h a c ond ition c ould be imposed as an inc reased 

monitoring charge.   

50. Suc h monitoring does not identify whic h partic ula r c onsent holder is to b lame 

for any adverse effec t on the environment. However it does rec ognise tha t 

eac h app lic a tion in c omb ina tion with the other app lic a tions, will lead to 

adverse c umula tive effec ts to a grea ter or lesser extent.  Whilst this pa ints 

every app lic ant with the same b rush, it is the most p rac tic a l way of ensuring 

adverse effec ts a re mitiga ted based on the level of sc ientific information 

available.   

51. Further it would ensure c onsent holders would be held ac c ountab le for any 

adverse effec ts on the environment. If as the app lic ants suggest there will be 
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no adverse effec t on the environment then the app lic ants only c ost will be 

the monitoring. However if the App lic ants and their c onsultants

 
assertions a re 

incorrect, the applicants will help ensure the effects are ameliorated. 

Section 104 summary  

52. Fish and Game submits the following: 

52.1 Integrity of the Plan is a signific ant issue with these app lic a tions. The 

Plan identifies the limits for irriga tion and these app lic a tions exp lic itly 

breach those limits. 

52.2 Those app lic a tions for take from the Lower Wa itaki River will add to the 

c umula tive effec t of the North Bank Tunnel Conc ept. There is little 

c umula tive effec t from the p roposa l for a minimum flow of 100 m3/ s as 

this is a lready app lied for by HDI. However Fish and Game is 

c onc erned over the c umula tive effec t tha t will oc c ur from the 

b reac hes of Rule 6. These app lic a tions will further a ffec t the Lower 

Waitaki to a level higher than anticipated by the Plan. 

52.3 There will be c onsiderab le p rec edent effec t from the granting of the 

Lower Wa itaki app lic a tions. This is both in respec t of app lic a tions for a 

minimum flow of 100 m3/ s and for b reac hes of the annua l a lloc a tion 

limit. 

52.4 For those app lic a tions tha t rela te to the Hakata ramea Fish and Game 

submits the c umula tive effec t of these app lic a tions will be signific ant. 

The environment is a lready degraded and these app lic a tions will 

further degrade it. This c ase is the very type of c ase the Environment 

Court was referring to where there was a synerg istic effec t on the 

environment. 

Why not 150 m3/ s in the Lower Waitaki?  

53. Fish and Game has p reviously put forward in evidenc e before the 

Commissioners its c onc erns over a minimum flow of 100 m3/ s. Its c onc erns 

over a 100 m3/ s flow inc lude loss of the b ig river experienc e, an approximate 

15% reduc tion in sa lmon spawning hab ita t, an approximate 32% reduc tion in 

sa lmon ang ling hab ita t, loss of na tura l b ra id ing pa ttern, inc reased silt 
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deposition and periphyton growth and loss of sub-adult ra inbow hab ita t. 

These concerns are listed in the evidence of Mark Webb.  

54. It has sinc e the approva l of the WRP advoc ated for a minimum flow of 150 

m3/s as outlined in Rule 2. Fish and Game believes whilst it was not what it had 

requested from the Board it d id however p rovide c erta inty going forward . Fish 

and Game acknowledges the Board considered a whole range of competing 

interests in setting the minimum flow, and it has accepted that flow. 

55. The a ffidavit of Frank Sc arf puts into c ontext the c ompeting interests for use of 

the Wa itaki River. Merid ian holds bac k water during c erta in periods to ensure 

its genera tion oc c urs a t the most p rofitab le time; those who rely on instream 

va lues (suc h as DOC, river users and Fish and Game) wish those app lic a tions 

that b reac h the Plan (i.e. Rules 2 and 6) are dec lined , and irriga tors seek to 

abstrac t water a t the highest reliab ility possib le. It is not surp rising tha t these 

interests often c onflic t. However Fish and Game believes the Commissioners 

a re in a position (as the Board was) to sa tisfy, a t least in pa rt, the c ompeting 

interests for use of the lower Waitaki River. 

56. The Board exp lic itly intended to meet the c ompeting interests in the river 

through various polic ies and rules in the WRP, for example Rule 2. In setting the 

flows in Rule 2 the Board c onsidered a ll the matters (and others) in Polic ies 4, 

45 - 46. This is explicit from the explanation section on page 45 that provides: 

These polic ies (45-46) desc ribe the basis on whic h the environmenta l flow 

regime for the Lower Waitaki River has been set. 

57. The Board c onsidered the ac tua l requirements of c urrent9 c onsents would be 

met, and this has been assessed by severa l experts a t these and p revious 

hearings to be 56 m3/ s. The Board referred to the ac tua l requirements of 

exerc ising existing c onsents and these c onsent holders currently enjoy near 

100% reliab ility. If these c onsents were reviewed aga inst a 150 m3/ s minimum 

flow then this would fall to 97.5%. Then the Board states the environmental flow 

regime would ac c ommodate up to 95% reliab ility for future app lic ants 

provided they were within the annual allocation.  

58. The Board c onsidered tha t 95% reliab ility was the appropria te standard for 

new app lic ants; however the c urrent App lic ants a re app lying for a minimum 

                                                     

 

9 Those consents authorised on the date the Plan become operative 

 

Footnote 15, Page 45 
WRP 
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flow tha t is below the environmenta l flow reg ime and a lso abstrac tion above 

the allocation limit, meanwhile also requesting reliability of 100%.  Such a result 

is exp lic itly going outside the Board s intention. They c ould have app lied for a 

minimum flow of 150 m3/ s and ac hieve a reliab ility above 95% and the 

Board s intention, a t least in pa rt, would be ac hieved . Fish and Game and 

other instream submitters would ac hieve the desired c onsistenc y in the 

app lic a tion of the Plan and the effects on the river as envisaged by the Board 

would be achieved. 

59. The App lic ants for the HDI sc heme suggested it was impossib le to ob ta in the 

required reliability to ensure investment with a minimum flow of 150 m3/s. This is 

d isputed by Fish and Game as outlined in the evidenc e of Frank Sc arf a t tha t 

hearing. However the HDI app lic a tion is a new c onsent as defined in the 

Plan as if it is granted it was not in effec t on the da te the Plan bec ame 

opera tive. It therefore fa lls into Polic y 46 (ii)(c ) where the Board c onsidered 

95% reliab ility would be appropria te. Both the App lic ants evidenc e through 

Rob Potts and Fish and Game show tha t this 95% c ould be ac hieved . The HDI 

sc heme is another example of the App lic ants being ab le to ac hieve the 

Board s desired effec t but for c ommerc ia l reasons dec id ing not to.  

60. Conversely Merid ian is ab le to, a lthough ac c ord ing to Merid ian a t some 

financ ia l c ost, ac hieve a minimum flow of 150 m3/ s and p rovide for the 

required 90 m3/ s for abstrac tion.  Merid ian has the means to c ontrol the flow 

of the Lower Wa itaki. The only requirement c urrently is tha t the minimum flow 

a t a ll times is 120 m3/ s, a lthough the Plan envisages a minimum flow of 150 

m3/ s on review.  It c an if it w ishes, release the 80m3/ s irriga tion a lloc a tion as 

sta ted in Rule 7 (regard less of its sta rt da te) and p rovide for a minimum flow of 

150 m3/s in the Lower Waitaki River. This is exp lored in the evidenc e of Mr Frank 

Scarf. 

61. Therefore in summary: 

 

The Board a fter assessing the environmental effec ts and c onsidering 

the c ompeting interests in the Wa itaki River set an environmenta l flow 

regime tha t inc luded flushing flows, minimum flow, instantaneous 

a lloc a tion limit and a lso the setting of volumetric a lloc a tions through 

Rule 6. 

 

When setting the environmenta l flow reg ime the Board c onsidered it 

was suffic ient to a llow for c urrent abstrac tions to c ontinue as a llowed 
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by their consents and for future abstractors (as long as they were inside 

the annual allocation) to be given 95% reliability. 

 
Contra ry to the intention of the Board , five of the eight app lic ants in 

this c ase have app lied for a 100m3/ s minimum flow to ac hieve 100% 

reliability.  

 

The HDI sc heme c an be run a t a 95% reliab ility and therefore ac hieve 

the intent of the Board. 

 

Merid ian has the authority and the ab ility to p rovide for a minimum 

flow of 150m3/ s, c onstruc t NBTC, and c ommission HDI whilst ensuring 

the current applicants (including HDI) achieve reliability above 95%. 

 

This will a rguab ly result in exac tly what the Board apparently intended 

 

a c onsiderab le hydro power p rojec t above Blac k Point, a minimum 

flow of 150 m3/ s to p rotec t instream va lues, 100% reliab ility for c urrent 

abstrac tors a t least until they a re reviewed , and reliab ility grea ter than 

95% for new app lic a tions (both below and above Blac k Point) for 

abstraction. 

62. For the above to happen the Commissioners must dec ide tha t eac h 

stakeholder must c onsider other stakeholders. No one interest in the river has 

complete dominance over another. The Plan was written by the Board in such 

a manner and it should be interpreted in suc h a manner. The Board d id 

p rovide the opportunity for a ma jor hydro power p rojec t to oc c ur on the 

Lower Wa itaki River and it a lso intended there c ould be substantia l irriga tion 

from the river. However it made sure these intention were ba lanc ed with a 

need to ensure those activities do not adversely affect the environment.     

63. The Affidavit of Frank Sc arf a t pa ragraphs 53-55 outlines the a lterna tive op tion 

of equa l reliab ility between a ll abstrac tors. Under a WRP review existing 

c onsent holders would enjoy a reliab ility of 97.5%. This is assuming a minimum 

flow of 150 m3/ s. Given the HDI take and a ll the c onsents for this hearing the 

reliability for irrigation, regardless of p riority, would fa ll to 95.1%. 

64. Fish and Game is aware tha t the Commissioners a re not ab le to forc e those 

c urrent c onsent holders to equa l reliab ility with these app lic ants, the HDI 

applicants and any future app lic ants. However this ana lysis does illustrate that 

even g iven equa l reliability (a lthough not p referred by the Board ) all 
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abstraction c onsent holders (both p resent and future) within the 90 m3/ s 

a lloc a tion c an ac hieve over 95% reliab ility. Whether those abstrac tors a re 

forc ed to ac c ept slightly lower reliability will be a matter for Environment 

Canterbury to consider upon review of those consents.  

65.  We intend to call the following witnesses: 

65.1 Evidence of Bridget Pringle; 

65.2 Evidence of Graeme Hughes; 

65.3 Evidence of Mark Webb; 

65.4 Evidence of Wayne Grafton; and  

65.5 Frank Scarf (via Affidavit Evidence).   

_________________________________________ 
Camilla CM Owen/Andrew Thomas 
Counsel for Central South Island Fish and Game 


