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A Introduction to the applications 

1. I act for 18 applicants.   

2. Between those app lic ants a tota l o f 35 app lic a tions a re 

made for a range of ac tivities inc lud ing damming, 

d iverting , taking and using of surfac e and groundwater 

resources. 

3. From the ma in stem of the Waitaki River there a re eight 

applicants app lying for a c omb ined surfac e water and 

connected groundwater take of 2.088m3/s.1   

4. From the tributaries of the Wa itaki River two app lic ants 

seek a c omb ined take of 49.53 L/ s from Otekaieke 

River2 and one applicant for 48 L/s from Kurow Creek.3  

5. From the Hakata ramea River, two app lic ants seek to 

renew existing c onsents and take 90 L/s.4   

6. From the tributaries of the Haka ta ramea River five 

applicants a re made to take a c omb ined surfac e 

wa ter take of 125 litres per sec ond .5    One application 

is made for c onsent to d ivert water (a retrospec tive 

app lic a tion in c irc umstanc es where other damming , 

taking and use c onsents exist).6 Three applications are 

to harvest water from those tributaries. 

                                                 

 

1 Maerewhenua Distric t Wa ter Resourc es Co. Ltd [CRC041004], Cameron [CRC041002 & CRC0141003], 
Haka ta ramea Va lley Irriga tion Ltd [CRC032177], Wa itaki Orc ha rds Ltd [CRC061399], Torac h Fa rms Ltd 
[CRC073237], Clarkesfield [CRC061919] [CRC061399], Chalmers [CRC042124] Rutherford [CRC063815]

 

2 Warnbro Enterprises Ltd [CRC062308], Sunny Downs Ltd [CRC073249]. 
3 Westmere Estate Ltd [CRC012051]. 
4Pringle [CRC050940 and RPNZ [CRC051767, CRC051768 & CRC051769]. 
5 Sta r Hold ings Ltd [CRC072756] Small [CRC051766] and Haka ta ramea Sta tion (1990) Ltd [CRC040999], 
Pringle [CRC050957], Sutton [CRC071114]

 

6 Sutton [CRC071114] 

 

Deleted: Wainui Farms Ltd

Deleted: ER Rutherford 
[CRC063815], 
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7. There are two applicants seeking a c omb ined take 17.5 

L/ s of unc onnec ted groundwater in the Lower Wa itaki 

Valley.7  

8. All but one of the app lic ants app lies to take and use 

wa ter in association with agric ultura l and hortic ultura l 

ac tivities.  The app lic a tion by Warnbro Enterp rises Ltd 

[CRC062308] is to take water for a c ommunity wa ter 

supply. 

B Status of the Activities  

9. The sta tus of the app lic a tions is desc ribed in the final 

evidenc e of the App lic ants p lanning witnesses, Mr Nic k 

Boyes and Ms Cathy Begley.   

C Notification of the Applications 

10. No issues arise in rela tion to the notification of the 

applications. 

11. No amendments have been made to the app lic a tions 

since notification save: 

a) Six app lic ants p ropose to reduc e the annua l 

allocation notified; 

b) Those amendments made in response to issues 

ra ised in the Reg iona l Counc il offic ers reports.  The 

amendments a re detailed in the evidenc e of Keri 

Johnson and Melissa Anthony in support of 

ind ividua l app lic ants under the head ing 

                                                                                                                                                                    

  

7 Meikle [CRC040446], Clarkesfield [CRC061931] 
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Bac kground . Also in the evidence of Ian McIndoe 

generally. The amendments a re within the sc ope 

of the notified applications.  

12. Those app lic ants who earlier p roposed to amend their 

applications by seeking a higher annua l a lloc a tion will 

no longer pursue the same.     

D Order of Evidence 

13. For the purposes of p resenta tion of the evidenc e the 

applications will be divided into three groups, including: 

 

The ma in stem of the Waitaki River; 

 

The tributaries of the Waitaki River; 

 

The Hakataramea River and its tributaries. 

E Issues 

14. There a re four b road issues for c onsidera tion and 

determination.   

15. First, the annua l a lloc a tion for the c a tc hment 

downstream of the Dam and upstream of Black Point is 

150Mm3. The Commissioners will need to decide: 

a. What is the existing allocation from this catchment?  

b. For those app lic a tions whic h exc eed the a lloc a tion 

limit, can they satisfy one of the tests in sec tion 104D, 

RMA ? 

16. Secondly, 5 app lic ants in the ma in-stem of the lower 

Wa itaki River have p roposed a minimum flow c ond ition 
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whic h is less than the flow in the WRP (Rule 2, Tab le 3). 

These app lic a tions are non-c omplying ac tivities.  Will 

the adverse effec ts of these ac tivities on the 

environment be minor?  Is the p roposed minimum flow 

contrary to the objectives and policies of the Plan? 

17. Thirdly, in respec t of a ll other app lic a tions seeking a 

g rant of c onsent to take water from the tributa ries of 

the lower Waitaki River inc lud ing the Hakata ramea 

River and its tributa ries, will their taking a ffec t the 

reliability of supply and access of other water users? 

18. Fina lly, the management of nitra tes and phosphates as 

a consequence of increased irrigation.   

19. Only two app lic a tions do not c omply with both the 

annua l a lloc a tion lim it and minimum flow p rovisions 

under the Plan, being 

a. Maerewhenua Distric t Water Resourc e Company Ltd 

[CRC041004]; and 

b. Clarkesfield [CRC061919]

 

c. Rutherford [CRC063815]

 

Both a re app lic a tions to take and use c onnec ted 

groundwater and surfac e water in rela tion to the 

main-stem of the River. 

20. It is convenient to add ress issues a rising in respec t of the 

non-compliance with Plan rules separately.   

F. Section 104D, RMA  

Deleted: Waitaki Orchards 
Ltd [CRC061399]

Deleted: ¶
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21. Sec tion 104D provides tha t a c onsent authority may 

grant resourc e c onsent for a non-c omplying ac tivity 

only if it is satisfied that either: 

a. The adverse effects of the activity on the environment 

will be minor; or  

b. The application is for an ac tivity tha t will not be 

c ontra ry to the ob jec tives and polic ies of the relevant 

plan. 

22. If an app lic a tion passes one of the ga teway tests, the 

app lic ant must still sa tisfy the c onsent authority tha t 

consent should be granted having c onsidera tion of 

those matters in s104 and Part II.  The Commissioners 

have an overa ll d isc retion under s104B to g rant or 

decline the applications.  

23. Issues of p rec edent and p lan integrity, while not effec ts 

on the environment, a re relevant and c an be taken 

into ac c ount under s104(1)(d )&(i) and s104D(1)(b ). 

G. Annual Allocation above Black Point   

Updating Annual Allocation Tables 

24. In July 2008 the Reg iona l Counc il assessed the annual 

allocation for existing agric ultura l and horticultural 

ac tivities in this c a tc hment a t 146.27Mm3.  This is 

2.63Mm3 less than tha t p reviously advised by the 

Reg iona l Counc il in Dec ember 2007.  The reasons for 

the reduc tion a re g iven in the tab les a ttac hed to the 

Counc il offic ers reports. 
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25. As a t July 2008 the offic er s advise is that four 

applications are within the annual allocation limit:  

 
Westmere Esta te Ltd [CRC012051]; 

 
Star Holdings Ltd [CRC021585]; 

 
RH Robertson [CRC031592]8; and  

 

RJ & JM Meikle [CRC040446] 

26. Rule 16, WRP provides any app lic a tion whic h exc eeds 

the annual allocation limit is a non-complying activity.   

27. The applicants and Merid ian interpret and app ly the 

Plan differently to the Counc il officers.  The d ifferenc e in 

approach being in the offic ers app lic a tion of 

allocation limits to c onsents to d ivert water.  The 

applicants say tha t annua l a lloc a tions apply only to the 

taking of water. 

28. In the joint evidenc e of Potts/ Page Dec ember 2007, Mr 

Potts assessed the c ombined annua l a lloc a tion as 

123.3Mm3. The order of p riority of app lic ants has 

c hanged sinc e May 2008 making a d irec t c omparison 

between the Dec ember 2007 and July 2008 reports not 

possible.   

29. Ms Keri Johnson has updated Mr Potts assessment as 

follows: 

a) Appling the reduction of 2.63Mm3;  

                                                 

 

8 Represented at this hearing by Rob Makgill 
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b) Ordering the app lic a tions in ac c ordanc e with the 

Priority Decision dated May 2008. 

c) Recording the reduc tions to the notified a lloc a tion 

in respect of 6 applicants.  

30. As a c onsequenc e of those c hanges Ms Johnson 

calculates the c omb ined annua l a lloc a tion for existing 

c onsents and the applicants a t this hearing to be 

153.98Mm3.  There a re app lic ants whic h a re inc luded 

on the tables of the Council officer and Ms Johnson, but 

whic h a re not pa rt o f this hearing .  I do not refer to their 

proposed allocation.  

Number of Applications within the Annual Allocation 

Limit  

31. From Ms Johnson s tab le 21 app lic a tions are within the 

annual allocation limit.  

Objective and Policies 

32. The Commissioners a re required to have regard to the 

ob jec tives and polic ies of the Plan under s104D (1)(b ) 

and  s104(1)(b ) RMA. The Board , c onsidered but 

dec lined to make the ac tivity sta tus of app lic a tions 

exc eed ing an a lloc a tion limit, p rohib ited .9   It is open to 

any app lic ant to estab lish tha t the adverse 

environmenta l effec ts of the proposed ac tivities a re 

minor and sec ond ly, the app lic a tions are not contrary 

to the objectives and policies of the Plan.  

                                                 

 

9 Annex 1, paragraph 76 
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33. The Board in its dec ision also observed tha t rules and 

methods for imp lementing polic ies for ac hieving the 

objectives of the Plan called for evaluative judgements.  

They were not genera lly the result o f c omputation or 

app lic a tion of sc ientific p rinc ip le or method .10  Ms Keri 

Johnson will g ive evidenc e regard ing the ac c urac y of 

information tab led a t the Board hearing by Merid ian 

and the Regiona l Counc il.  While in many instanc es tha t 

information was inaccurate, nevertheless the Board s 

dec ision on annua l a lloc a tions was made on the basis 

of the best information available at that time.   

34. The sufficiency of the allocation to each of the activities 

in Rule 5, Tab le 6 has been the sub jec t of extensive 

evidenc e.  Eight d ifferent sc hedules have been tab led 

sinc e June 2007.  Whether you prefer the approac h of 

the App lic ants or the Reg iona l Counc il, some 

applications will exceed the annual allocation limit. 

35. Contempla tion of a Plan Change to add ress this issue is 

spec ula tive of outc ome.  Spec ula tive a lso is what 

p rovision the Board might have made had it been 

p resented the c orrec t information.  An app lic a tion for 

c onsent for a non-complying ac tivity is not an 

opportunity for pa rties to c ha llenge the merits of the 

Plan p rovisions.  The foc us is not on the genera l merits or 

otherwise of the rule in question, but whether desp ite 

tha t rule c ontinuing to have genera l effec t, c onsent 

might p roperly be granted to an ac tivity whic h does 

                                                 

 

10 Annex 1, paragraph 27 
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not c omply with the same (Noel Leeming Appliances 

Ltd v North Shore CC).11 

36.  The Commissioners must decide: 

a. Is a g rant in exc ess of the a lloc a tion limit c ontra ry to 

the ob jec tives and polic ies of the p lan bec ause it will 

foreclose opportunities for other ac tivities to take and 

use the water resource in the catchment above Black 

Point?    

b. If so, will this a ffec t the integrity of those ob jec tives 

and policies? 

37. The Board warned tha t if any one ac tivity was to use a ll 

o f the water it c ould p revent the loc a l c ommunity 

p rovid ing for their reasonab ly foreseeable needs.12  The 

Board intended to make provision for: 

 

Growth in agricultural and horticultural uses;13 

 

Growth in use of water for hyd ro-electricity 

generation downstream of Wa itaki Dam; 

 

Growth in industrial and commercial activities; and  

 

Increased use for town and country supplies. 14 

38. The opportunities for g rowth in sec tors other than 

agric ulture and hortic ulture a re not foreclosed by 

granting these app lic a tions.  That cannot be the c ase. 

In add ition to what is sought by these app lic ants, 15.5 

                                                 

 

11 Planning Tribunal, RMA 197/92, p14 
12 Annex 1, page 34, paragraph 195 
13 Subject to water quality considerations being addressed. 
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cumecs of surfac e water remains ava ilab le for 

allocation on the lower Wa itaki River.15 Of tha t, Mr 

Eld red s evidenc e a t the resumed NBTC hearing was 

that 3.3 cumecs is needed by future agric ultura l and 

hortic ultura l ac tivities above Blac k Point and .945 

cumecs by other all activities. 

39. Polic y 16 is c onc erned with whether a grant of consent 

will effect the entitlements to those other ac tivities.16 

That cannot oc c ur where surfac e water a lloc ation 

remains to be granted to those ac tivities.  I submit 

applications a re not c ontra ry to the ob jec tives and 

polic ies of the Plan as they perta in to annua l a lloc a tion 

limits.   

40. The issue of Plan integrity, whic h the Counc il offic ers 

express as prec edent , may be g iven less weight 

where a rule does not have a place in an integrated set 

of ob jec tives or polic ies (I refer to Tab le 6 p rovision for 

agric ulture and hortic ultura l ac tivities). However, a non-

c omplying ac tivity will not nec essa rily be granted 

whenever a rule in the d istric t p lan does lac ks the 

support o f an integra ted set of ob jec tives and polic ies.  

Rather it is the c ombina tion of c irc umstanc es, including 

that by a llowing the ac tivity this will not offend the 

ob jec tives and polic ies (Noel Leeming v North Shore 

CC).17  Those circumstances include: 

                                                                                                                                                                    

 

14 Annex 1, page 34 
15In December 2007 Mr. Potts estimated the cumulative rate of take for all existing and proposed 
activities to be 74.5 cumecs.   It follows 15.5 cumecs is available for allocation.  

16  Explanation to policy 12, WRP the effect on the entitlements to other activities was the central issue.   
17 Page 14. 
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a. The Board made its dec ision based on erroneous 

information; 

b. The Reg iona l Counc il re-issued a ll mining c onsents 

with annual a lloc a tions based on 365 days use 

(inc onsistent with Mr Potts assessment of a lloc a tion 

presented to the Board). 

c. The annua l a lloc a tion for agric ulture and hortic ulture 

is inadequate if it does not enab le ac c ess to the 

surface water allocation.    

d. The ba lanc e of the surfac e wa ter a lloc a tion c annot 

be taken up by other activities save to the extent 

allowed by their allocation limits.   

41. In respec t of the sec ond test under s104D will be no 

adverse effec ts of the ac tivity on the environment.  In 

respec t of the exc edenc e of the annua l a lloc a tion limit 

I submit tha t the Commissioners will have no d iffic ulty in 

c onc lud ing tha t there a re no adverse effec ts on the 

environment.  Eac h app lic ant has proposed an annua l 

allocation whic h is reasonab le for the intended end use 

of the water.  Polic ies 15-20, as they app ly to the 

p roposed ac tivities, a re sa tisfied .  The Counc il offic ers 

do not say in respec t of any ind ividua l tha t the 

p roposed a lloc ation does not meet these polic ies.  

Section 104D is also satisfied on this limb. 

42. A grant of c onsent exc eed ing the a lloc a tion lim it is not 

contrary to the objectives and policies of the Plan.  

H Annual Allocation below Black Point 



  

14

 
43. A sing le app lic ant, Cha lmers [CRC042124], is loc a ted in 

the c a tc hment downstream of Blac k Point.  This 

app lic a tion is within the annua l a lloc a tion lim it for this 

catchment which applies under Rule 5, Table 6.  

I Minimum Flows 

44. With the exc ep tion of surfac e wa ter and c onnec ted 

groundwater takes from the main-stem of the lower 

Wa itaki River, a ll app lic ants p ropose minimum flow 

c ond itions whic h meet or exc eed the p rovisions in the 

WRP.   

45. The minimum flow c ond itions proposed will ensure the 

reliab ility of supp ly and ac c ess of other wa ter users. The 

c ond itions add ress the issues ra ised by Counc il offic er 

Cla ire Penman in her genera l report to the Panel.  The 

minimum flows for a ll of the tributa ries (but not the 

Haka taramea River) have been d isc ussed and agreed 

with Reg iona l Counc il s hyd rolog ist Adam Martin.  

46. Those app lic ants seeking c onsent to take wa ter from 

the Hakata ramea River a re app lying to renew exp ired 

consents.  No increase in taking is proposed. 

Main-Stem Applicants  Pre NBTC 

47. There a re eight app lic ants seeking to take surfac e 

water and connected groundwater from the main-stem 

of the Wa itaki River.  The tota l p roposed take is 

2.088m3/s. 
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48. Five app lic ants have p roposed a minimum flow in the 

River of 100 c umec s.  These app lic a tions a re non-

complying activities (Rule 16). 

49. Three app lic ants p roposed a minimum flow based on 

Rule 2, Tab le 3 (i.e. 150 c umec s between the Dam and 

the Sea); being  

 

Torach Farms Ltd [CRC073237],  

 

Waitaki Orchards Ltd [CRC061399], 

 

 Chalmers [CRC042124]. 

50. Their app lic a tions have been assessed by the Counc il 

o ffic ers on this basis.  While these app lic ants support an 

a lterna tive flow reg ime based on 100 m 3/ s, the 

minimum flow app lic ab le to these three c onsents is the 

minimum 150 m³/s.   

51. 5 main-stem app lic ants p ropose minimum flow 

c ond itions based on the va riab le flow reg ime p roposed 

for the North Bank Tunnel Concept. 

52. This is done in response to Merid ian s and the Regiona l 

Counc il offic ers stanc e on rule 7.  The app lic ants do 

not agree tha t rule 7 c annot be triggered until 2025.  

Rule 7 is triggered by Merid ian s app lic a tion for a new 

hyd ro sc heme. However, as Merid ian has a lso sta ted 

that it may not implement NBTC if granted.  

53. Until NBTC is c ommissioned Merid ian says tha t its 

operations a t the Dam will not c hange.  The mean flow 

in the lower Wa itaki River is 364m3/ s. Flows below 150 m 
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3/ s oc c ur 3% of time.  If HDI is granted this will inc rease 

to 4%. 

54. The c ond itions p roposed on the main-stem c onsents 

a re in every sense managing a round the marg ins.  A 

margin which occurs 3% of time.  

55. The evidenc e in support of a minimum flow of 100 m3/s 

between the Dam and the Sea and a va riab le flow 

reg ime above Blac k Point was p resented by Merid ian 

witnesses a t the HDI and NBTC hearings.  Mr Nic k Boyes 

identifies the relevant witnesses and deta ils of their 

evidence in support.  

56. Meridian has advanced NBTC variable flow on the basis 

that both limbs of the s104D test are met.  IF you accept 

tha t p roposition then it is open, and I submit p roper to 

c onsider these applications on the same basis. 

Alternative Flow Regime 

57. An a lterna tive flow reg ime based on a minimum flow in 

the River of 100 m3/s has been presented to Meridian as 

an a lterna tive to HDI ramp ing c ond itions.  Absent an 

agreement with Merid ian it c annot be imposed as a 

c ond ition on these c onsents.  However, I will add ress 

tha t p roposa l and evidenc e will be p resented on the 

same.   

Post NBTC  

58. Following the c ommissioning of the North Bank Tunnel 

no minimum flow condition is app ropria te (or is 
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proposed) for the ma in-stem app lic ants.  Merid ian has 

g iven its undertaking tha t it will ensure 100% reliab ility of 

supply of a ll c onsent holders, inc lud ing these app lic ants 

(if g ranted ). This undertaking is unqua lified .  It app lies 

during periods of low inflows (as defined in Rule 5, Tab le 

6). 

59. How tha t is ac hieved is a matter solely within Merid ian s 

control. 

60. If the Commissioners ac c ep t the undertaking g iven by 

Merid ian a t the NBTC hearing, including the evidenc e 

tha t the proposed releases for downstream users will 

p rovide this level o f reliab ility, then a minimum flow 

condition on the app lic ants c onsents has no purpose.  

The susta inab le management of this resourc e is 

provided for under the NBTC consent conditions.  

Risk Arising from Low Inflows and Dam Operation across the 

Network 

61. Supply reliability is two-tiered and includes a measure of 

how often a c onsent holder is required to reduc e or 

c ease abstrac tion as a result o f minimum flow 

c ond itions being reac hed and sec ond ly, the ab ility of 

the c onsent holder to physic a lly ac c ess water a t the 

consented point of taking.18 

62. Only Merid ian has the ab ility to manage risk ac ross its 

genera ting network. Abstrac tors in the lower Wa itaki 

have no c apac ity or ab ility to manage an assumed risk 

                                                 

 

18 Kerry Johnson, paragraph 1, August 2007 NBTC 
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based on Merid ian s opera ting dec isions or as a 

consequence of low inflows.  

63. The most signific ant risk to downstream users is tha t 

assoc ia ted with the va riab ility of flow releases a t the 

Dam and the frequenc y, extent and dura tion of flows 

a t the minimum flow in the River or the trigger flow of 

190 c umec s p roposed in the HDI app lic a tion. Flows 

releases a t the Dam are unpred ic tab le and reflec t 

market demand for hydro electricity. 

64. What is to oc c ur during periods of low inflow is p rovided 

for under the WRP.  Rule 2, Tab le 3 sta tes tha t where 

there is a period of low inflow between 1 November to 

30 April, the minimum flow between 1 June and 31 

August is either the na tura l flow a t the Wa itaki Dam or 

the minimum flow in the Plan (whichever is the lesser). 

Mean Flows 

65. Under Rule 2, Tab le 3, the minimum flow in the River is to 

be measured a t the Kurow Rec order and is based on 

one hour ro lling averages.  It is not p roposed to 

manage these app lic a tions, for the purpose of 

ma inta ining the minimum flow, by using a one hour 

rolling average bec ause: 

a. The Wa itaki River is a c ontrolled river, it does not have 

a natural recession flow;19 

b. All flows are managed by Merid ian through the 

Waitaki Power Scheme; 
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c. Consent holders and the Canterbury Regiona l 

Counc il for monitoring and c omplianc e purposes 

c annot manage taking based on rolling hourly 

averages. 

66. The applicants propose that it is the mean of those flows 

over a 72 hour period whic h c ontrols the taking of 

water. Applic ants c ease taking if the mean flow over 

the p rec ed ing 72 hours fa lls below the minimum flow in 

the River.  

67. Manag ing the minimum flow in the river a round a 72 

hour mean flow is not p red ic tive of flows for the 

purposes of maintaining the minimum flow between the 

dam and the sea .  It is not p red ic tive bec ause Merid ian 

c ontrols the release of flows through the dam.  Rather it 

is an opera tiona l tool for downstream users and the 

Regional Council. 

Inflows into the Catchment 

68. Mr Stewart and Dr Ward have peer reviewed the wa ter 

ba lanc e evidenc e p resented on beha lf of Merid ian 

and others a t NBTC, Projec t Aqua and to the Board on 

the Water Alloc a tion Plan.  They have reviewed the 

evidenc e regard ing the c ontribution of g round water 

and surfac e wa ter flows to flows in the lower Wa itaki 

River.  There is an average inflow between the Dam 

and Blac ks Point of 13m3/ s, of whic h 4m3/s20 is 

                                                                                                                                                                    

 

19 See evidence of Dave Stewart, HDI.  
20 3.8 cumecs of groundwater inflows are above Black Point 
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groundwater. There is a seasonal va ria tion in inflows.  

Ac tua l inflows are g iven in Mr Stewart s evidenc e. 

69. While Mr Stewart and Dr Ward estimate the mean flow 

c ontribution from natura l inflows to the river is small 

rela tive to the mean flow in the river, nevertheless the 

oc c urrenc e of inflows is important for the purposes of 

managing these new takes rela tive to existing c onsent 

holders and sec ond ly, for the purpose of assessing 

actual flows at the river mouth.  By themselves it is highly 

unlikely these takes will c ause the minimum flow to be 

breached.  

70. The oc c urrenc e of inflows means there is no reason for 

add itiona l flow sharing mec hanisms (suc h as band ing) 

for any c onsent g ranted ; in pa rtic ula r above Blac k 

Point.  The Plan does not c ontemplate flow sharing in 

the ma in-stem of the lower Wa itaki River (Rule 5, Tab le 

6).  

Hunter Downs Irrigation Scheme 

71. In contrast, Hunter Downs proposed three alternate flow 

reg imes (four if p riority bands are a lso c ounted).  In 

effec t, a trigger level is set a t 190 c umec s a t whic h 

restrictions on taking commence.  

72. HDI invite the Commissioners to make a dec ision on 

wha t level of restric tion should app ly to existing c onsent 

holders (if any) and new users. The options identified are 

that:21 

                                                 

 

21 The HDI condition set updated 18/12/07 
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a. All existing c onsent holders share equa lly with new 

users the flows released at the dam below 190m3/s;  

b. All existing c onsent holders share partia lly with 

app lic ants, a t a ra te to be determined by the 

Commissioners, the flows released a t the Dam below 

190 m3/ s but the ba lanc e of c onsented take is not 

subject to ramped restrictions; or 

c. All existing c onsent holders a re not sub jec t to the 

proposed HDI flow sharing regime. 

73. Restric tions a re to oc c ur when flows c a lc ula ted a t the 

Kurow Rec order fa ll below 190m3/ s (Cond ition 8).  

Abstraction is to c ease when flows c a lc ula ted a t the 

Kurow Recorder fa ll below 100m3/s (Condition 7). 

74. The va riab le ra tes of taking based on gaug ing a t the 

Kurow Rec order is only possib le where an irriga tion 

system is fully automated ; meaning the intake struc ture 

a t the River is fully automated and tha t there is 

telemetering on eac h point of take (i.e. a t the fa rm 

gate).  Telemetering may be required on eac h d ivert 

and d isc harge point.  None of these app lic ants 

propose such automation or telemetering of their 

irrigation systems. 

75. Submitters opposed the HDI flow sharing reg ime on the 

basis tha t while it was theoretic a lly possib le, it was 

inc apab le of being imp lemented . The reliab ility of 

supply was unacceptable. 
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76. It is open to HDI to p ropose c ond itions managing its 

taking based on ramped restric tions oc c urring where 

flows fa ll below 190m3/s. It is not open to HDI say tha t 

this is the basis tha t these app lic a tions a re to be dea lt 

with.  These app lic ants will not assume the risk of 

restric tions arising from Merid ian s opera tiona l dec isions 

or from low inflows exc ep t to the extent p roposed .  

HDI Will Be Superseded by the Tunnel 

77. HDI is estimated to bec ome opera tiona l 10 years a fter 

the grant of c onsent.  A lapsing da te of 10 years has 

been sought as a c ond ition of c onsent.  Even a fter HDI 

is operational that will not necessarily mean the scheme 

will be fully subscribed, a matter noted by the Reporting 

officer in her discussion on duration of consent.  

78. If c onsent for NBTC is g ranted and the tunnel sc heme 

c ommissioned , the new reg ime c rea ted as a 

c onsequenc e of tha t c onsent will supersede what is 

proposed here.   

79. The c ommissioning date for NBTC was estimated for 15 

years.  It is possib le, if not p robab le, tha t tunnel will be 

commissioned, with a ll tha t this enta ils in respec t of a 

new flow regime, before the Hunter Downs Scheme. 

80. Unless, and until HDI, is opera tiona l manag ing 

abstrac tion for a ll downstream users on the basis tha t 

the full HDI take is not justified having regard to the 

environmenta l effec ts of that abstrac tion rela tive to the 

actual flow in the river.   
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Summary  

81. All flows are measured a t the Kurow Rec order.  The 

Rec order is upstream of most, if not a ll c onsented and 

p roposed takes.  Between the Dam and Blac k Point 

inflows nearly a lways meet or exc eed abstrac tive 

outflows.  The taking by these 5 app lic ants will not 

c ause the flows to fa ll below the va riab le flows 

proposed. Nor will the taking of the 3 app lic ants whic h 

p roposed minimum flows of 150 m3/ s c ause the flow in 

the River to fall below the minimum flow. 

82. In respec t of the 5 who p ropose to take below 150m3/s 

section 104D(1)(a ) is sa tisfied as the adverse effec ts of 

the ac tivities on the environment will be minor. These 

app lic a tions c an be c onsidered under s104, Part II and 

in terms of the genera l d isc retion in S104B to grant or 

decline consent.  

83. Under sec tion 104B the c orrec t enquiry is whether the 

effec ts as proposed to be remed ied avoided and / or 

mitiga ted by c ond itions and taken as a whole, a re 

more than minor.22It is the effec ts of 8 app lic a tions 

taking on the environment taken as a whole and in light 

of the conditions offered, which are to be considered. 

J. The Applicants Alternative Flow Regime 

84. Hunter Downs Irriga tion Sc heme was presented on the 

basis of a minimum flow of 100m³/s between the Dam 

and the Sea .  The purpose of the ramping c ond ition is 

                                                 

 

22 Stokes v CCC Environment Court C108/99  
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to ensure the minimum flow was mainta ined .   The 

conditions were tab led as an a lterna tive management 

approac h to tha t under Rule 2, Tab le 3; ...an 

opportunity for a d ifferent reg ime to be c ra fted through 

dec isions on the resourc e c onsent app lic a tions 

c urrently in p rogress tha t c ould app ly until a t least 

2025. 23 

85. A d ifferent reg ime is p resented on beha lf of these 

applicants.   

86. The app lic ants p ropose an a lternative flow reg ime a lso 

based on a minimum flow of 100 m3/ s between the 

Dam and the Sea.  Meridian will: 

a) Ensure tha t the flow in the river does not fa ll below 

170 or 190 m3/s; or 

b) Release the flow that is equa l to or grea ter than 

actual demand 

whichever is the lesser 

87. The App lic ants sha ll notify Meridian of the ra te of take 

required 14 days in advance of the requirement.  

88. This p roposa l is sub jec t to an agreement by way of 

private treaty between the Applicants and Meridian. 

89. Meridian has been presented with this proposal and has 

not ind ic a ted whether it w ill enter into a c ommercial 

a rrangement. An agreement (if reac hed ) would be 

                                                 

 

23 Ms Appleyard Opening Submission, HDI, para 66 
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inc orpora ted by referenc e into the Cond itions of 

Consent.   

90. The App lic ants p roposa l is their response to the 

c onstra ints on Merid ian opera tions a t time of low 

inflows.  Apart from what is p roposed here, how low 

inflows are to be managed is p rovided for under the 

Plan.   

91. However, abstrac tors would expec t Merid ian to advice 

of its risk a t the earliest opportunity, and then would 

consider water saving/rationalizing in good faith.   

Detail of Proposal 

92. At the HDI hearing , hyd rolog ist Dave Stewart, p resented 

evidenc e on beha lf o f these applicants concerning the 

average the add itiona l release (required on a 

c ontinuous basis) to ensure 100% reliab ility of supp ly. He 

assumed there was a full up take of the 90 c umec 

a lloc a tion and the minimum flow in the River was 100 

cumecs.  

93. The add itiona l release equated to 1.53 m3/ s over the 44 

years modelled .  If the last 20 years was c onsidered 

separa tely (being the period when the Waitaki Power 

Sc heme was fully opera tiona l), the average release 

was 0.14 cumecs24. Average monthly releases were also 

presented.25 The demand modelled was not ac tua l 

                                                 

 

24 Dave Stewart, paragraph 46, Supplementary Evidence (document 3) 
25 Table 13, Supplementary Evidence (document 3)  
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demand; ra ther derived demand using va lues 

produced Mr Potts.  

94. Mr Stewart has refined his approach. Continuous or 

even average monthly releases a re not required where 

there is no not shortfa ll in actual demand rela tive to 

supply.  Actual daily demand may exc eed supply. The 

fundamental proposition remains; what is required to be 

released by Merid ian to ensure reliab ility of supp ly for 

downstream users is de minimis when c ompared to the 

mean flow in the River. The ob jec tive is to provide an 

ac c ep tab le level of reliab ility of supp ly for a ll 

abstractive users.    

Irrigation Operations 

95. This p roposa l involves no risk to the app lic ants.  It is not 

p roposed to fix demand for any period , either by 

agreement with Meridian or as a condition on consent. 

96. There will be times when the c onsented peak ra te of 

take is required .  It is usua l for the peak ra te of taking to 

be oc c urring between November to February inc lusive.  

There will be times when the peak ra te of take is 

required during the shoulder months of an irriga tion 

season.  And times when taking is oc c urring outside of 

the irriga tion season, between May to August 

(inclusive). 

97. The app lic ants a re not p roposing to amend or reduc e 

the peak rate of take sought under their applications.   
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98. The offer made is to notify Meridian in advanc e of 

requirement; the c onsidera tion sought is tha t Meridian 

will release flows sufficient to meet their demand.  

99. Whether Merid ian stores or genera tes elec tric ity using 

water not required by irrigators is a matter for Meridian. 

100. If the actual demand notified by an irrigator to Meridian 

is less than 170 (190)m3/ s and Merid ian meets ac tua l 

demand by releasing flows (supply) then abstraction will 

not be restricted.    

Reliability of Supply  

101. If Merid ian enters into an agreement to supply ac tua l 

demand then under this p roposa l there is no risk to the 

reliability of supply of any consent holder. 

102. No distinction is made between existing consent holders 

and app lic ants.  It is p roposed tha t applicants will have 

100% reliab ility of supp ly. That is bec ause app lic ants 

have offered to p rovide notic e to Merid ian in advanc e 

of their requirement.  

103. Mr Stewart will g ive evidenc e tha t if Meridian releases 

flows a t the Dam whic h a re from time to time less than 

the minimum flow but otherwise the mean of a ll flows 

over each 24 hour period is maintained, it is unlikely that 

the minimum flow of 100m3/ s will be b reac hed , or if 

b reac hed the effec t on flow a t the river mouth will be 

immeasurable. 

Operational Flows 
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104. Mr Stewart evidenc e is based on flows of 170m3/ s and 

190m3/s.  70m3/ s is the peak ra te of take required by a ll 

existing , p roposed and future users (not inc lud ing HDI).  

90m3/ s is the full up take of the surfac e water a lloc a tion 

for the lower Waitaki River, including HDI.  

Actual Demand 

105. The ac tua l demand by irriga tors may be less than the 

c onsented peak ra te of take.  If it is Merid ian may store 

water if notified in advance.  

106. The app lic ants have obta ined rec ords from the Lower 

Wa itaki Irriga tion Company, the Morven Glenavy / 

Ikawa i Sc heme, and the North Otago Irriga tion 

Company of their ac tua l use.  Mr Stewart has modelled 

actual demand from those rec ords rela tive to supp ly 

(flows released from the dam). 

107. The Lower Wa itaki Irriga tion Company and the Morven 

Glenavy / Ikawa i Sc hemes have c onsent to take 

31.9m3/ s. The peak ra te of taking va ries during eac h 

irriga tion season (notiona lly 1 September 

 

30 April). 

These a re two quite d ifferent Sc hemes with d iffering 

proportions of spray and border dyke operations.  

108. Fac tors c ontrolling demand by c onsent holders are 

p rinc ipa lly ra infa ll, soil type, soil moisture, ra te of evapo-

transp ira tion and c rop demand .  Demand varies eac h 

year and within a g iven irriga tion season. Lower 

demand during the shoulders of the irriga tion season is 

a lso the result of higher effic ienc ies ac hieved by newer 
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irrigation systems, g reater regula tory c onstra ints and 

higher pumping costs associated with spray irrigation. 

109. From records of actual use in the shoulder months of the 

irriga tion seasons (September/ Oc tober and 

Marc h/ Ap ril), taking is genera lly less than the peak ra te 

of taking authorised under the c onsent.  Currently the 

water tha t is not taken remains in the river. Merid ian 

c an maximise its opera tiona l flexib ility if notified in 

advance of requirement as proposed.  

Supply and Demand 

110. Mr Stewart s evidenc e is tha t over the last 16 years 

ac tua l irriga tion demand exc eeded supp ly (where 

flows = or < 170m3/ s) on 14 occasions and demand 

exceeded supply (where flows = or < 190m3/ s) on 64 

occasions. 

111. If na tura l inflows between the dam and Blac ks Point 

which augment river flows are accounted for, then over 

the same period demand exc eeded supp ly on only 3 

occasions (where flows where = or < 170m3/ s) and on 

29 occasions (where flows were = or < 190m3/s).  

112. On those oc c asions it is p roposed tha t Merid ian release 

flows required to ma inta in either 170 (190) m3/ s or 

actual notified demand. 

K Nitrates/ Phosphates and Farm Management Programs  

113. The fina l issue c onc erns the management of nitra tes 

and phosphate as a c onsequenc e of inc reased 
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irrigation.  Lynn Torgesson will present evidenc e in two 

parts.  In respec t of app lic ants in the lower Wa itaki River 

she has eva lua ted the existing d istribution of the nitrate 

concentration in g roundwater and the potentia l effec ts 

of the p roposed c onsent app lic a tions.  She p roposes 

consent conditions and farm management programs to 

reduce the nitrates losses to ground. 

114. Ms Torgesson reports separa tely on the Hakata ramea 

Va lley.  The issues in the Haka taramea a re unlike those 

in the lower Waitaki Valley. In its 2007 study the Regional 

Counc il c a lc ula ted tha t mass ba lanc e for nitra tes and 

phosphates in the Haka taramea River signific antly 

exc eeded measured c onc entra tions. Ms Torgesson 

discusses a subsequent report p repared on beha lf of 

the app lic ants by Agresearc h whic h c ame to a simila r 

conclusion in respect of mass balances. 

115. Ms Torgesson has used the Hakataramea s da tabase of 

measured wa ter qua lity to eva lua te the effec ts of 

increased irriga tion.  Based on tha t da ta she c onc ludes 

tha t a major nutrient pa thway is stoc k in or ad jac ent to 

the waterways. A sec ondary pa thway is dust-storms. 

Groundwater d ra inage and overland flows is not the 

p rimary mec hanism.  She has rec ommended land 

management measures to minimise the transport of 

nitrates/phosphates in this catchment which have been 

adopted by the Applicants in conditions of consent.  

L Conditions 

116. Technical conditions are supported by expert witnesses.   
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117. Consultants g iving evidenc e in support of the ind ividua l 

applications propose general conditions of consent.  

M Duration  

118. The dura tion sought for a ll consents is 35 years.  The 

offic ers rec ommend 10-15 years.  

119. The Offic er reports refer to the dec ision of PVL Proteins 

Ltd v The Auc kland Reg iona l Counc il. 26 This c ase sets 

out matters which are relevant to determining the 

duration of a c onsent to d isc harge c ontaminants to a ir.  

Many fac tors c onsidered in tha t c ase a re of no 

relevance to an app lic a tion to take and use water, 

save the genera l sta tement that a dec ision on wha t is 

the appropria te term of the resourc e c onsent is to be 

made for the purpose of the Ac t, having regard to the 

ac tua l and potentia l effec ts on the environment and 

relevant p rovisions of app lic ab le instruments under the 

Act... 27 

120. In support of the 35 year duration proposed: 

a) This is one of the most highly stud ied Rivers in the 

country.  It is not a water short catchment.   

b) If a ll of the app lic a tions were granted , surfac e 

water allocation is still available under the WRP.  

c) All app lic a tions meet the reasonab le use test in 

Policy 16, WRP.   

                                                 

 

26 Environment Court, decision number A061/2001. 
27 PVL Proteins, para 27 
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d) All app lic a tions p ropose fa rm management 

p rograms whic h c onta in p rovision for their regular 

review and update.  This is an effective mechanism 

to dea l with unforeseen effec ts of the taking and 

(in pa rtic ula r) using wa ter on the environment. The 

response is on a fa rm by fa rm basis.  Complianc e 

with these plans is enforceable.  

e) The cost of irrigation investment is significant.  

f) The dura tion sought ensures tha t the c ost of 

infrastruc ture is repa id . Shorter duration leads to 

unc erta inty.  Consent holders need as muc h 

sec urity as is c onsistent with susta inab le 

management.  

g) The c ost of investment rela tive to return is 

important.  Important a lso a re the benefits for both 

local and regional community.   

. 

August 2008  
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Minimum flow conditions for the Lower Waitaki River

 
A. The minimum flow from Dam to Sea is 100 cumecs 

This c ond ition would only app ly if agreement with holder of the Wa itaki Dam 
c onsent is reac hed to the effec t tha t the Dam c onsent holder will ensure tha t the 
following condition is not activated.  

Minimum Flow Condition 
If the holder of the Wa itaki Dam c onsents p rovides notic e to the Canterbury 
Reg iona l Counc il tha t the mean flow in the Wa itaki River as measured a t the 
Kurow Recorder  in the next 24 hour period is estimated to be less than 170 cumecs 
or ac tua l demand (and taking of water has not c ommenc ed under the HDI 
consents) or 190 cumecs or actual demand (and taking of water has commenced 
under the HDI c onsent) the taking of wa ter under this permit sha ll cease a t the 
start of that period.  

For the purpose of this condition: 
i. Ac tua l demand means the peak ra te of taking required and notified 

to the consent holder of the Waitaki Dam at least 14 days in advance.   
ii. Flows sha ll be estimated a t the Kurow Rec order (Kurow Rec order flow 

map ref: 140:079-088) by the Canterbury Regiona l Counc il and 
expressed in cubic metres per second.   

iii. Each 24 hour period shall start 12.00am and finish 11.59pm.  
iv. The flow in the Wa itaki River a t the Kurow Recorder sha ll inc lude any 

flow taken from the Waitaki catchment upstream of the Kurow Gauge 
and returned downstream of the Kurow Recorder but upstream of the 
Hunter Downs Irrigation Scheme point of take. 

This condition incorporates by reference an agreement between the holder of the 
Waitaki Dam consents [CRC references], the signatories to the 1990 Access 
Agreement and MRNAG dated (da te).  

The minimum flow c ond ition sha ll not app ly upon c ommissioning of the North Bank 
Tunnel Concept [CRC references] and the diversion of flows through the tunnel.    

B. The minimum flow in the River is the NBTC variable minimum flow between 
the Dam and Black Point 

Minimum Flow Condition 
Whenever the mean flow in the Wa itaki River in the prec ed ing 72 hour period fa lls 
below the minimum flow ra tes in Tab le 1 the taking of water from the Wa itaki River 
shall cease. 
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This c ond ition sha ll not app ly if the consent holder of the Wa itaki Dam c onsents 
p rovides notic e to the Canterbury Reg iona l Counc il tha t the mean flow in the 
Wa itaki River in the next 24 hour period is estimated to be equa l to or exc eed the 
flows in Table 1.  
For the purpose of this condition: 

i. Flows sha ll be estimated a t the Kurow Recorder (Kurow Recorder flow 
map ref: 140:079-088) by the Canterbury Regiona l Counc il and 
expressed in cubic metres per second.   

ii. Each 24 hour period shall start 12.00am and finish 11.59pm.  
iii. The flow in the Wa itaki River a t the Kurow Recorder sha ll inc lude any 

flow taken from the Wa itaki c a tc hment upstream of the Kurow 
recorder and returned downstream of the Kurow Recorder but 
upstream of Blackpoint. The Hunter Downs Irrigation Sc heme point of 
take.

  

The minimum flow c ond ition sha ll not app ly upon c ommissioning of the North Bank 
Tunnel Concept [CRC references] and the diversion of flows through the tunnel.    
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