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Date of Hearing: 11™ August 2008

Report of David Just

1.

| have been employed as a Consents Investigating Officer by The Canterbury
Regional Council (CRC) since January 2006. | hold a Bachelor of Science in Zoology
and a Master of Science in Animal Physiology from Canterbury University. | have 2 %
years relevant experience in resource management focused primarily on water
resources management.

This report is prepared under the provisions of Section 42A of the Resource
Management Act 1991 (RMA). This section allows a Council officer to provide a
report to the decision-maker on a resource consent made to the Council, and allows
the decision-maker to consider the report at the hearing. Section 41(4) of the RMA
allows the decision-maker to request and receive from any person who makes a
report under Section 42A "any information or advice that is relevant and reasonably
necessary to determine the application”. This report will provide the decision-maker with
information and advice related to:

a) The background to the application;

b) Details of the notification of the application and any submissions received;

c) An outline of the relevant legal and planning provisions;

d) Comments on the assessment of environmental effects provided;

e) Details of Council policy relevant to the application;

f) Comments in relation to the matters specified in Part Il of the RMA; and

g) Comments on the decision to be made by the decision-maker including comments
on whether the application can be granted or should be declined; if the application
is to be granted what measures are required to avoid, remedy or mitigate any

adverse effects; what monitoring should be undertaken and the duration of
consent.

Report 6¢: Clarkesfield Holdings (1996) Ltd
File No: CO6C/06323 Page 1 of 27
Consent No: CRC050565, CRC050566, CRC050567



It should be emphasised that any conclusions reached or recommendations made in
this report are not binding on the decision-maker. It should not be assumed that the
decision-maker will reach the same conclusion or decision having considered all the
evidence to be brought before it by the applicant and submitters.

This report should be read together with the introductory s42A report which gives an
overview of all applications presented at this hearing (Report 1). The introductory
S42A report covers issues that are common to all applications, and will provide the
decision-maker with information and advice related to the notification of all
applications and any submissions received, and an outline of the relevant legal and
planning provisions;

INTRODUCTION

5.

10.

Clarkesfield Holdings (1996) Limited, herein “the applicant” has applied for the
following resource consents:

a) CRCO050565 — a land use permit to undertake works required to construct, use
and maintain a hydro-electricity generation scheme on the Waitaki River and any
related works needed to ensure sufficient water is available to divert into the
scheme;

b) CRCO050566 — a water permit to divert water continuously from the Waitaki River
at a rate not exceeding 4,200 litres per second and to use water in a hydro-
electricity scheme capable of generating 300 kilowatts for on farm electricity use;

c) CRCO050567 — a discharge permit to discharge water from the hydro-electricity
generation scheme at a rate not exceeding 4,200 litres per second, into the
Waitaki River.

A map showing the location of the proposed scheme is provided in Attachments One
and Two, and a schematic plan showing the design of the scheme is provided in
Attachment Three.

A site visit was not undertaken during the auditing of this application.

The applicant engaged the services of Ms Keri Johnston of Irricon Resource
Solutions to prepare the application and assessment of environmental effects, and
respond to technical matters and represent them at the hearing.

The applicant has applied for resource consent from Waitaki District Council for
earthworks in the riparian margin of the Waitaki River relating to the proposal. The
consent was lodged with Waitaki District Council in November 2004 and is currently
on hold.

The duration requested for all consents is 35 years.

Background

11.

Below follows a summary of key events for these applications:

a) Applications lodged on 02 September 2004 and called in by the Minister for the
Environment on 21 September 2004
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b)

f)

g)
h)

)

Request for further information 02 March 2005, response received 03 March
2005. The application is deemed notifiable as of 03 March 2005

Summary of the proposal, including conditions and assessment against the rules
and policies of the Waitaki Catchment Water Allocation Regional Plan received on
27 September 2006

Section 92 request for further information 23 November 2006, response received
on 15 December 2006

Comment from Canterbury Regional Council River Engineer sought by
Investigating Officer January/February 2007 following further information provided
by applicant

Applicant amends proposed minimum flow from 150 to 100 cubic metres per
second on 27 March 2007

Public notification on 04 August 2007

Email to Ms Johnston seeking assessment of effects of amended proposed
minimum flow on 11 February 2008, verbal response on 14 February 2008 stating
an assessment will be provided or applicant will rely on information provided at
North Bank Tunnel Concept or Hunter Downs Irrigation Scheme hearings.

Discussion with Ms Johnston seeking comment on extent of in-river works and
effects of discharge activity on 20 June 2008

Comment provided by Canterbury Regional Council River Engineer with respect
to in-river works on 23 June 2008

Notification

12. Details of the notification and wording are contained in Appendix 4 of the introductory
S42A report.

Submissions

13. Details of submissions received that are common to all applications are outlined in
Appendix 5 of the introductory s42A report. Submissions received on these
applications are included in Table 1.

Submitter Issues Support/ To be

Neutral/ heard
Oppose

Land Information New | Ensure that landowner consent is obtained | Neutral No

Zealand for proposals which affect land

administered by LINZ

Meridian Energy Appropriate conditions be included in Support | Yes

Limited consent if granted

Waitaki Valley Agricultural consents should be granted Support | Yes

Irrigators regardless of annual allocation limit

Mr J S Gibson Supports use of water for power Support | No

generation, water being returned to river to
preserve total river flow, in catchment
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water use

N C Buchan Support environmentally friendly Support | No
sustainable production of energy which is
efficient

Mr H Kidd A small eco-friendly scheme would relieve | Support | No

pressure from the grid, support sustainable
and innovative renewable energy

generation

Mr D Halstead Support sustainable environmentally Support | No
friendly electricity generation

Mr P Copplestone Environmentally friendly schemes should Support | No
be supported

Fairway Enterprises No reason stated Support | No

Ltd

Mr R P Shelton Support energy and use of Waitaki water Support | No
by neighbouring properties

Department of AEFE'’s deficient, failure to address adverse | Oppose | Yes

Conservation effects on: taking water outside allocation

and minimum flow blocks set in plan, fish
passage, protection of natural character,

duration.
Mr G F Keeling Agricultural consents should not be granted | Support | Yes
Lower Waitaki River | Concerns that applications may impact Oppose | Yes
Management Society | sustainability of the Lower Waitaki River
(Inc) System

Table 1: List of submissions received on these applications CRC050565, CRC050566
and CRC050567.

DESCRIPTION OF THE PROPOSED ACTIVITY

14. The following description of the proposed activities includes information provided in
both the original application and subsequent correspondence from the applicant.

Land use permit - CRC050565

15. The applicant proposes to undertake works in the bed and banks of the Waitaki River
to construct the scheme between map references NZMS 260 140:2390-9520 and
140:2710-9458 and works to construct, maintain and reconstruct the scheme
including:

a) The construction of a 0.2 hectare stilling pond (approximately 1 - 1.5 metres deep
with a 0.5 metre freeboard, circular shape with diameter approximately 50 metres,
capacity of between 2,000 — 2,500 cubic metres), including riparian planting. The
pond is to be located at least 30 metres from the main channel

b) The construction of a footbridge across each of the intake and tail race channels

c) The installation of culverts, siphons or bridges if necessary in or over natural or on
farm watercourses so the canal will not impede flows

d) The construction of a concrete intake structure
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16.

e) The construction of an approximately 3000 metre canal from the intake to the top
of the river terrace

f) The borrow of clay material to seal the canal
g) The installation of a turbine, and alternator at the base of the terrace

h) The installation of a concrete penstock, which will connect the forebay at the end
of the main canal with the turbine

i) Construction of a concrete spillway and energy dissipater
j) Construction of a tailrace channel back into the side stream
Works to facilitate and maintain the diversion of water into the scheme include:

a) The excavation of material from the Waitaki River and/or side stream to
encourage flow into the scheme

b) Clearance of vegetation
¢) Flood protection planting at intake and discharge sites

d) The creation of lower points in the Waitaki River and/or side stream (material not
removed, but moved)

Water permit - CRC050566

17.

18.

19.

20.

21.

The applicant proposes to divert water continuously from a side braid on the north
bank of the Waitaki River, into a 0.2 hectare stilling pond located approximately 30
metres from the point of divert at or about map reference NZMS 260 140:2390-9520
(Attachment Three).

The water will pass from the pond into the canal via a concrete intake structure with a
radial gate and rotating fish screen with 5 millimetre mesh opening.

Water will pass from the pond into the canal at a rate not exceeding 4.2 cubic metres
per second which will be maintained irrespective of river level by control of the radial
gate.

Water will pass from the canal back into the side braid of the Waitaki River via either
the penstock and generator, or via a concrete spillway and labyrinth weir.

The diversion of water shall cease whenever the flow of water in the Waitaki River is
at or below 100 cubic metres per second.

Discharge permit - CRC050567

22.

The applicant proposes to discharge water continuously to a side braid on the north
bank of the Waitaki River, at or about map reference NZMS 260 140:2710-9458
(Attachments One and Two) including the following:

a) The discharge will only operate when water is being diverted under CRC050566
and the rate at which water is discharged through the draft tube and tailrace will
not exceed 4.2 cubic metres per second.
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b) Surplus water (from the scheme when not operating to capacity, or flood waters)
will be discharged via the spillway and energy dissipater (labyrinth weir). The
amount of surplus water will vary and therefore no rate is given.

LEGAL AND PLANNING MATTERS

Consent requirements for land use permit CRC050565

23.

24.

The TRP is silent on matters relating to works in the bed and banks of the Waitaki
River at the proposed location of works. The activity is therefore innominate under the
TRP and resource consent is required as a discretionary activity.

Chapter 6 of the PNRRP deals with works in the bed and banks of a waterway. Rule
BLR2 permits the erection or placement of structures in, on, over or under the bed of
a river. Rule BLR3 permits the excavation and disturbance within the bed of a river.
Rule BLR4 permits the introduction or planting of any plant and Rule BLR5 permits
the disturbance of vegetation. The proposed activities are not permitted by any of the
conditions of these rules; therefore resource consent is required under Rule BLR8 as
a discretionary activity.

Consent Requirements for Water Permit CRC050566

25. The consent requirements under the Resource Management Act (RMA), Transitional
Regional Plan (TRP) and proposed Natural Resources Regional Plan (PNRRP) for
water permit applications are outlined in the introductory s42A report. A summary of
the requirements for this application are provided in Table 2 below, with a detailed
discussion of the WCWARRP rules in the following paragraphs.

Use RMA | TRP pNRRP WCWARP

Rule Rule Rule 2(2) | Rule 6 Classifying
2(1)(a) 2(1)(b) Rule

Diversion | S14 | Discretionary | n/a Table 90 m3/s | n/a Table 5, Rule 16

of water 3(xvii) allocation row v Non-

for hydro- 150 m%/s limit Hydro- complying

electricity electricity | with Rule

generation generation | 2(1)(a)

Table 2: Summary of consent requirements for CRC050566

26.

27.

28.

For hydro electricity generation, Rule 2(1)(a) requires that no person shall take or use
water unless the flow in the relevant river is above the minimum flow. Table 3, row
(xvii) specifies a minimum flow of 150 cubic metres per second. In a letter dated 11
December 2006, the applicant agreed to a minimum flow of 150 cubic metres per
second, however on 27 March 2007 amended their application to include a minimum
flow of 100 cubic metres per second.

Rule 2(1)(b) requires that no person shall take divert or use water unless the activity
is within the allocation limit for the water body specified in Table 3. This rule is not
applicable as the water is returned to the Lower Waitaki River above Black Point and
it is expressly stated in Table (3)(xvii)(c) that:

“An allocation limit of 90m®s not counting any flows abstracted from the Lower Waitaki River
above Black Point that are returned to the Lower Waitaki River above Black Point.”

Rule 2(3) does not apply as the proposal’s generation output capacity of 300 kilowatts
exceeds the 50 kilowatts defined as ‘micro hydro-electricity generation’ in the
WCWARP.
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29.

30.

Rule 6 deals with annual allocation limits. As the proposed activity is not for micro
hydro-electricity generation Rule 6(2) exemptions do not apply. The activity is
classified under Rule 6(1). Table 5, row v., which does not state an annual allocation
limit for hydro electricity generation activities. Accordingly, the applicant has not
proposed an annual volume.

In summary, the activity is a non-complying activity and resource consent is
required under Rule 16.

Consent requirements for discharge permit CRC050567

31.

32.

33.

The TRP does not cover the proposed discharge under the General Authorisations in
that plan, therefore resource consent is required as a discretionary activity.

Chapter 4 of the PNRRP deals with water quality and discharge activities. Rule WQL1
permits the point source discharge of water into a surface water body which may
result in water or a contaminant entering a surface water body. The proposed activity
cannot not comply with condition (10) which states:

“The duration of the discharge shall not exceed three days in any consecutive six month
period, ...”

The proposed discharge is for a continuous duration, and is therefore a discretionary
activity requiring resource consent under Rule WQL56.

DESCRIPTION OF THE AFFECTED ENVIRONMENT

34.

35.

36.

37.

38.

39.

A description of the values of the Waitaki Valley in general is provided in the
introductory s42A report.

The scheme will be entirely within land owned by the applicant, except for the
diversion and discharge points which are within the riverbank and bed.

There are no resource consents located on the true left bank of the Waitaki River
between the point of diversion and discharge.

The applicant states that the side stream has a flow of approximately 20 cubic metres
per second, and the flow has increased during the 8 year period that the applicant
has owned the property.

Trout and salmon presence has declined as the flow and velocity has increased, and
increased flooding and erosion of the applicant’s property has occurred.

The adjacent farmland is owned by the applicant and is operated as a dairy farm

ASSESSMENT OF ACTUAL AND POTENTIAL EFFECTS

40.

The effects that have been considered for the proposed activities are presented in the
introductory s42A report. That report includes the presentation of the relevant
planning provisions for water, landuse and discharge permits which direct us to
consider these effects. A detailed discussion regarding the assessment of effects for
this application is provided in the following sections of this report.
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Land use permit — CRC050565

Adverse effects on bank erosion and stability

41.

The applicant proposes to undertake works in the bed and bank of the Waitaki River
for a number of different activities. With regard to the works required in the river to
facilitate the diversion of water to the intake, this includes:

a) excavation of material from the Waitaki River and/or side stream

b) clearance of vegetation

c) flood protection planting at the intake and discharge sites

d) creation of lower points in the Waitaki River.

Flood protection

42.

43.

44,

45.

The Waitaki River is a River Rating District administered by the CRC, and adjacent
landowners pay into the Rating District for flood protection works. Mr Bruce Scarlett
(CRC Senior Engineering Officer) has reviewed the application, assessment of
effects, and mitigation proposed by the applicant on several occasions and has
concerns regarding the effects of erosion of the bed and banks of the Waitaki River at
the points of diversion and discharge.

In a letter to the applicant dated 23 November 2006, the Investigating Officer
highlighted Mr Scarlett’s concerns and invited the applicant to discuss the application
with Mr Scarlett in order to address these matters. The Investigating Officer requested
further information on the actual works required for the diversion, such as maximum
depth of excavation, and area within which works would be required. Further detall
was also requested on the clearance of vegetation and flood protection plantings
such as the maximum area to be cleared, method of clearance and type of vegetation
being cleared. The applicant responded on 11 December 2006 and advised that the
applicant is aware of the Rating District and the importance of maintaining flood and
erosion protection on this river. The vegetation clearance and works to facilitate the
diversion of water into the scheme is proposed to be subject to the following
conditions to minimise the effects on flood protection:

a) flood protection plantings or structures will not be damaged

b) works will not cause water to be deflected into the banks of the river, causing
erosion

c) The river works associated with maintaining flow into the side stream will not
cause an increase in flow beyond that present

If this consent is granted, the extent of vegetation clearance should be limited and
should not include the removal of any vegetation required for flood protection
purposes.

The applicant proposes to plant vegetation for flood protection purposes around the
intake and discharge sites. The CRC undertakes flood protection maintenance in the
Waitaki River as part of Rating District obligations. | recommend the inclusion of a
condition requiring the applicant to consult with the Regional Engineer prior to
undertaking any flood protection plantings in order to ensure that any new plantings
do not compromise the flood protection undertaken by the Rating District.
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Extent of works

46.

47.

48.

49.

Mr Scarlett has reviewed proposal and still has concerns with the extent of the in-river
works required to facilitate the diversion of water, noting particularly that works may
be required should the river channel move from its current location adjacent to the
proposed intake. The available flow may eventually be located some distance from
where it is today, thereby increasing the extent of the works required to facilitate
diversion of water into the scheme. This may be exacerbated by the minimum flow of
100 cubic metres per second proposed for the diversion associated the scheme
(CRC050566), as this has the potential to alter the form and function of the river
braids over time.

The applicant has commented that it is not their intention to undertake works across
the entire width of the Waitaki River, however has still not proposed any measures to
limit the areal extent of the works. Mr Scarlett considers that any diversion banks
constructed in the river should be no more than 500 millimetres above water level,
and any works should be limited to no more than 100 metres upstream of the
proposed location of the intake.

To avoid impeding flows in on farm streams the applicant proposes to install culverts,
siphons and bridges if these are required, however states that none of the streams
have any flowing water so has not provided an assessment of effects on flood
carrying capacity or erosion. No details of culvert, siphon or bridge design are
provided however it is stated that the canal will not impede natural and on farm water
courses and specifications of any structures necessary to comply with this will be
forwarded on to the CRC as soon as details are known.

Provided that the applicant addresses the concerns identified above, with regard to
effects resulting from in-river works to facilitate the diversion of water, it is likely that
the adverse effects of the proposed activity will be minor.

Adverse effects on water quality

50.

51.

52.

53.

While works are being carried out there is the potential that sediment and other
contaminants could be discharged into water. Such discharges have the potential to
adversely affect water quality.

The applicant states that works may take up to 4 months starting with works away
from the river, followed by in-river works which will be limited to a month. The majority
of works will be to construct the pond and canal and the only works in flowing water
will be to connect the braid to the stilling basin, construct the tailrace, and facilitate the
diversion of water.

A range of mitigation measures to reduce adverse effects on water quality are
proposed, including the use of hay bales, keeping machinery out of water where
possible and ensuring there is no refuelling or storage of machinery in or near the
river.

The mitigation measures proposed are likely to be appropriate to ensure that
chemicals are not accidentally discharged into the river, however | am still not
satisfied that works within the bed of the river will not result in discharges of sediment
into the river. In particular I do not consider the use of hay bales will adequately
address this concern, and recommend that the applicant provide an erosion and
sediment control plan (ESCP) which clearly sets out the measures that will be
undertaken to minimise adverse effects on water quality as a result of works in the
bed and banks of the river. A condition requiring an ESCP that the commissioners
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54.

may be of a view to considering appropriate is included Appendix 6 of the introductory
S42A report.

Subiject to the mitigation recommended | consider the adverse effects on water quality
will likely be minor.

Adverse effects on ecosystems

55.

56.

57.

58.

59.

60.

61.

The applicant proposes to clear vegetation and undertake planting for flood protection
at both the intake and discharge sites, and undertake works in the riverbed for up to
one month. These activities may have an adverse effect on riverbed and riparian
plants and animals. Part of the route of the proposed canal appears to bisect a
wetland and pond (Attachment Two), however the applicant has advised that the
canal route will not cross any wetlands and this will be finalised subject to survey.

The applicant proposes the following mitigation to minimise effects on riverbed plants
and animals.

a) major sedimentation will be minimised by using sediment traps where necessary
b) machinery will be kept out of flowing water unless no alternative is available

¢) no refuelling will occur in or near the river

d) riparian planting around the stilling pond will be native species

e) works will not cause the stranding of fish in pools or channels

f) works will be done at least 100 metres from any birds nesting or rearing their
young

Submissions have been received highlighting effects on ecosystems by the Royal
Forest and Bird Society of NZ, Fish and Game NZ, and Department of Conservation.

| consider the applicant’'s assessment of effects focuses primarily on reducing
sedimentation as a result of the actual works and does not discuss the ecosystems of
the receiving environment.

Parts of the proposal relate to private farmland where ecosystem values may be
limited, however other parts relate directly to the Waitaki River and it's riparian
margin. The applicant has not identified any species or habitats of significance in the
area that may be affected by the clearance, planting of vegetation and works
proposed.

The WCWARP states that the lower Waitaki River has river terrace and riparian
wetlands that are particularly important as breeding, spawning, feeding or shelter
areas for birds and fish (page 8, WCWARP). In addition there is native vegetation and
native bird habitat in this area.

For the above reasons, | am not satisfied that the proposed activities will result in
effects that are less than minor.
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Adverse effects on artificial structures

62.

63.

64.

When a waterway is altered in some way, there is the possibility that the works could
direct water towards an existing structure and potentially compromise its structural
integrity.

There are no structures near the diversion or discharge locations where works will be
occurring. The location of the proposed discharge structure is approximately 80
metres from the nearest road, power lines and a culvert, and the applicant considers
this distance is sufficient to ensure effects are minor

Provided that there are no adverse effects on erosion of the riverbank and in
particular that the effects on the Rating District are taken into account as discussed in
relation to effects on bank erosion and stability, | am satisfied that the adverse effects
on structures will be minor.

Adverse effects on amenity and recreation values

65.

66.

67.

68.

During construction there could be an adverse effect on amenity values and
recreation values. Construction is expected to take approximately four months, with in
river works limited to one month. The applicant states that all works are on the
applicant’s property with no public access, and works are temporary in nature and will
not result in permanent effects. Furthermore the activity will have positive effects on
amenity and natural character as the site is currently overgrown with gorse and
broom which will be cleared to allow construction of the scheme and will be replanted
with native species.

Issues with regard to erosion and bank stability have the potential to impact on
amenity and more patrticularly recreational values. These matters are likely able to be
addressed through mitigation.

There are still outstanding issues on the adverse effects of the proposed works on
ecosystems which still require addressing, and | consider that this has the potential to
impact on recreational values, particularly those associated with fisheries.

For the reasons above | am unable to determine if the adverse effects on amenity and
recreation values will be acceptable.

Water Permit — CRC050566

Adverse effects on ecosystems

69.

70.

The applicant proposes a minimum flow of 100 cubic metres per second to protect
instream values. This is less than the minimum flow of 150 cubic metres per second
specified in the WCWARP. On 11 February 2008 the applicant was asked to provide
an assessment of effects on ecosystems as a result of the proposed minimum flow,
however at the date of writing this report the assessment has still not been provided.

The applicant states that the activity is non-consumptive and all water diverted is
returned to the river approximately 3000 metres downstream. The water diverted is a
small proportion of the entire flow in the Waitaki River therefore there will be no
effects in the Waitaki River. There may be an effect in the braid from which water is
diverted, and the applicant considers this may encourage fish back into the side
channel.
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71.

72.

73.

74.

To protect fisheries values the applicant proposes a rotating fish screen with 5
millimetre mesh opening to be installed at the outlet of the stilling pond (Attachment
Three).

The applicant states that the stilling pond will provide additional habitat to aquatic and
riparian species and will be planted with native species as requested by Department
of Conservation (DOC).

There were a number of submissions on this application, including submissions from
Department of Conservation, Fish and Game New Zealand, Royal Forest and Bird
Protection Society, who raised concerns with (including but not limited to), non-
compliance with minimum flow provisions of the WCWARP, effectiveness of fish
screens, water metering and the detail contained in the assessment of effects.

Given that there are a number of submissions lodged with respect to effects on
ecosystems, and that the applicant has not provided an assessment of the adverse
effects resulting from the proposed minimum flow below that specified in the plan, |
cannot be certain that the effects of the proposed diversion of water will be minor.

Adverse effect on other water users

75.

76.

77.

78.

79.

All existing water permits for the Waitaki River that have a minimum flow as a
condition of their consent require that the flow be monitored at the Kurow recorder
which is approximately 17 kilometres upstream of the proposed activity. Given that
the diversion is downstream of this site, the flow at the Kurow Recorder cannot be
affected by this activity and any effects on reliability of supply to other water permit
holders will be less than minor.

With regard to availability of supply to permit holders downstream of the proposed
activity, | am satisfied that the adverse effects on those permit holders will be less
than minor, because all water that is diverted will be discharged back to the river for
their use, as the activity is non-consumptive.

With regard to availability of supply to permit holders between the point of diversion
and discharge, there are no permit holders on the true left bank of the river as the
entire scheme is within the applicant’'s property. There is only one surface water
permit on the true right bank of the river, CRC952210 held by the Maerewhenua
District Water Resource Company Limited.

CRC952210 is currently not subject to minimum flows, and given the location of the
proposal is across the river and in a separate braid from CRC952210 | do not
consider it likely that this consent holder will be adversely affected.

Given the above | consider that the adverse effect of the proposal on other water
users will likely be minor.

Adverse effect on people, communities and amenity values

80.

81.

The proposed scheme is located on land owned by the applicant therefore the intake
and canal system will not be accessible to the public. The side stream from which
water is diverted is small and the applicant considers it would be unlikely that jetboats
or other recreational users would venture there up (or down) and thereby be affected
by the diversion of water.

Some of the land located alongside the Waitaki River, to which the proposal relates is
leased from Land and Information New Zealand (LINZ) and the applicant states is
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82.

83.

therefore the applicant’'s property. LINZ lodged a neutral submission on all
applications requesting that landowner consent is obtained for all proposals which
affect land administered by them, however given that the owner currently leases the
land to which the proposal relates | consider that the issues raised in this submission
have been addressed.

| do note that the entire flow diverted is returned to the river approximately 3000
metres downstream, however the applicant has not assessed the effects on people
communities and amenity values of the minimum flow proposed. Furthermore there
have been submissions received that both support the 150 million cubic metre per
second minimum flow specified in Rule 2 of the WCWARP and oppose non-
complying activities.

Given that there is no assessment provided of the proposed minimum flow, and there
are submitters to be heard on these matters, | cannot determine if the effects of the
proposed divert on people community and amenity values will be minor.

Adverse effect of use on water quality

84.

85.

86.

87.

The applicant states that water will be used for power generation and that the water is
in the system for a relatively short period of time, during which water quality is
unaltered and temperature is altered one or two degrees at most, before it is
discharged back into the river.

Given that all water diverted is discharged and no contaminants are added to the
water, | agree that the use for hydroelectric generation will not significantly alter the
properties of the water.

During the first watering of the canal, there is a possibility that any loose sediment in
the canal may be picked up and discharged into the Waitaki River, however the
applicant states that the canal is compacted so tightly that it would be unlikely that
any sediment is flushed through or eroded from the canal walls. The canal walls will
be constructed of compacted clay lining.

| agree with the applicant’s assessment of effects on water quality and am satisfied
that the adverse effects of the use of water will be | minor.

Adverse effects resulting from inefficient use of water

88.

89.

90.

The applicant states that the activity is non-consumptive and that all water that is
diverted is discharged back into the Waitaki River therefore the use of water is very
efficient.

The canal will be constructed of compacted clay lining therefore there should very
little seepage or loss of water from the canal. | recommend that a condition be
included to ensure that all practicable steps are taken to minimise losses of water
from the canal system and that the consent holder shall ensure the canal system is
kept in good working order to avoid leakage and losses.

Subject to the application adopting the recommended mitigation, | am satisfied that
the adverse effects resulting from inefficient use of water will be minor.
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Discharge Permit — CRC050567

Adverse effects on erosion of the bed and banks of the receiving waterbody

91.

92.

93.

94.

95.

96.

97.

When water is discharged from one waterbody into another, the flow and potentially
the velocity of the receiving waterbody is increased. When this occurs there is the
potential for increased erosion of the bed and banks of the receiving waterbody.

The applicant proposes to continuously discharge up to 4.2 cubic metres per second
into a braid of the Waitaki River. The Waitaki River has a mean flow of 359 cubic
metres per second (WCWARP, page 7)

There are conflicting statements in relation to the amount of flow in the braid into
which discharge is sought. The AEE states that the Waitaki River has a low flow of
180 cubic metres per second, and that the side stream has a flow of approximately 20
cubic metres per second. In a discussion between the Investigating Officer and Ms
Johnston on 20 June 2008 the comment was made that the flow in the side stream is
probably about one fifth of the flow in the Waitaki River and is therefore of the order of
40 to 50 cubic metres per second. The does however state that flows have increased
in recent years, and the discussion with Ms Johnston is dated some three and three
quarter years following the lodging of the application.

The applicant states that the bed of the river at the discharge location is comprised of
rock and gravel deposits and therefore the proposed discharge is unlikely to induce
bed erosion. Additionally flood protection plantings will be undertaken at the
discharge site to ensure that banks are protected and the effects on erosion will be
minor. A schematic diagram of the discharge structure is included as Attachment
Three and while final engineering drawings are not available at the time of preparing
this report, the applicant states that the proposed labyrinth weir will be designed to
ensure that water velocity reduces prior to being discharged, thereby ensuring that
erosion of the bed and banks will not occur.

| am concerned that if the braid into which the discharge is sought to occur should
migrate away from the current location, or if the flow in the braid decreases, noting
particularly the 35 year duration over which consent is sought, there is the potential
for bed scour and erosion to occur at the discharge location.

With regard to the second point of concern relating to the flow in the receiving braid,
the applicant states that the braid has ‘significant’ flow, and given this considers that
there will be no effect of discharging up to 4.2 cubic metres per second into the
receiving waterbody.

In the events that:

¢ flow in the receiving waterbody decreases;

e braid migration away from the discharge location occurs;

o the discharge operating during periods of low flow given the proposed minimum
flow for the water permit of 100 cubic metres per second

there may be greater erosion at the discharge location than the applicant has
anticipated.

Report 6¢: Clarkesfield Holdings (1996) Ltd
File No: CO6C/06323 Page 14 of 27
Consent No: CRC050565, CRC050566, CRC050567



98.

99.

100.

101.

I do not consider the applicant has addressed this issue, however this could be
addressed through mitigation ensuring that that the discharge does not occur when
the river flow reduces at the discharge location. Guidance for this may be found in
condition (2) of Rule WQL1 of the PNRRP, which states:

‘the rate of flow in the receiving water at the point and time of discharge shall be at least five
times the rate of the discharge.”

This would necessitate a minimum flow of 21 cubic metres per second in the braid at
the location of the proposed discharge, and it is not clear if this will be available at all
times even under current flows.

| note additionally that the applicant has not applied as part of the landuse permit
application to undertake works in the bed and banks of the river at the discharge
location to maintain the location of the side braid at that point.

Adverse effects of the discharge on erosion of the bed and banks of the river could be
addressed through the recommended mitigation, in addition to conditions stating that
the discharge shall not cause erosion of the bed or banks of the river. However, until
the applicant provides further information on this issue, | am not satisfied that the
adverse effects of the proposed activity on bed and bank erosion will be acceptable.

Adverse effects on water quality and ecosystems

102.

103.

104.

105.

106.

When water is discharged it can increase the amount of sediment present in the
receiving environment by disturbing sediment on the bed of the stream and because
there could be sediment in the discharge. This turbidity can affect aquatic biota by
reducing light penetration and visual clarity, increasing sedimentation or substrate,
reducing the food value to browsers of periphyton and reducing the permeability of
the substrate.

The applicant states that there will be no effects on ecological values as a result of
the discharge, as the water will be relatively unchanged through the use and there will
be no contaminants in the discharge. The applicant proposes discharging excess
water through a labyrinth weir, adjacent spillway and an energy dissipation structure.
The main hydroelectric discharge will occur through the penstock and spillway. A
concrete lip on the spillway will prevent the passage of fish into the canal.

The applicant states that Fish and Game and Department of Conservation have
provided written approval. | note that both parties have lodged a submission in
opposition to the proposal and intend to be heard in support of their submissions.

There are outstanding issues regarding the effect of the proposed discharge on bed
and bank erosion and these issues also have the potential to impact water quality and
ecosystems.

Given the above, and that there are a submitters to be heard on this application, |
cannot be certain that the effects on riverbed and riparian plants and animals will be
acceptable.

Adverse effects of discharge on downstream water users and amenity values

107.

When water is discharged there is the potential to cause adverse effects on the
recreational users of a stream due to the contamination of the water. Contaminants
such as suspended sediment (turbid water) affect recreational users because turbid
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108.

109.

110.

water is aesthetically unappealing and unsuitable for bathing and other contact
recreation.

The applicant is satisfied that downstream water users will not be adversely affected
by the discharge and that recreational users are unlikely to use the braid where water
is discharged.

Given the outstanding issues in relation to bed and bank erosion, water quality and
riparian plants and animals, | am concerned the proposal has the potential to impact
on recreational users of the receiving environment, in particular fishery values may be
adversely affected.

| therefore cannot be certain that the adverse effects of the discharge on water users
and amenity values will be acceptable.

Adverse effect of the discharge on safety of water users

111.

112.

113.

114.

There is the potential for the discharge to adversely affect the flood carrying capacity
of the receiving water body. This is because when the discharge is occurring there is
more than normal water flows passing downs the receiving water body. Therefore
when the receiving water body is in flood it may be unable to pass its designed flood
because of the discharge. Increased flows in the river, particularly when they occur
suddenly and without warning can put others at risk.

The applicant states that the flow in the braid is likely to be between 40 — 50 cubic
metres per second, and that it would be unlikely for recreational users to use the side
braid into which water is discharged.

Issues relating to the potential for flows to change within the braid into which water is
sought to be discharged have been raised under effects on bed and bank erosion.
The proposed discharge of 4.2 cubic metres per second into the braid flowing at
around 20 to 50 cubic metres per second would not likely result in large surges that
could affect the safety of other water users. In the event that the flow in the receiving
braid decreases substantially there is the potential that the safety of other water users
could be affected.

Given the above | cannot be certain that the adverse effects of the proposed
discharge on safety of water users will be acceptable. | note that this issue may be
able to be addressed by mitigation discussed in respect of bank erosion and stability,
ensuring that the rate of discharge is small relative to the flow in the braid.

Adverse effect of the proposed scheme on Tangata Whenua values

115.

116.

117.

The sites of the proposed activities are within the rohe of Te Runaka o Waihao,
furthermore the Waitaki River is a Statutory Acknowledgment Area under the Ngai
Tahu Settlement Claims Act.

The applicant has proposed an accidental discovery condition for the landuse permit
(CRC050565) associated with this proposal to address Tangata Whenua values and
furthermore notes that the scheme is not located within a silent file area of site of
historical significance.

I am not satisfied that the proposal will not adversely affect water quality and
ecosystems, and consider that these matters are likely to be of concern to Tangata
Whenua, particularly as they may impact on mauri, ecosystems of indigenous species
including mahinga kai species, and kaitiakitanga.
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118.

1109.

Submissions were lodged on these applications by Te Runanga o Ngai Tahu and
Ngai Tahu-Mamoe Fisher People Inc. These submitters wish to be heard.

Given that submissions received identify cultural values and effects of the proposed
activities on those values, | am unable to determine the extent of the proposal on
Tangata Whenua values.

STATUTORY ASSESSMENT

Part Il Purpose and Principals

120.

121.

Part 2 of the RMA contains sections 5 to 8 which define the purpose and principals of
the RMA.

In my opinion the proposed activity is not consistent with the purpose and principals
of the RMA most notably Section 6 (a), Matters of National Importance, due to
outstanding issues with effects on bed and bank erosion, and Section 7 (d) and (h),
given the outstanding issues in respect of ecosystems and the protection of habitat of
trout and salmon. Furthermore | cannot determine if the application will offend the
principles of the Treaty of Waitangi as | consider there are outstanding issues relating
to effects on Tangata Whenua values.

Regional Policy Statement (RPS)

122.

123.

Under Section 104(1)(b)(iii) of the RMA, the consent authority shall have regard to
any relevant regional policy statement. The Canterbury Regional Policy Statement
has been operative since 26 June 1998.

Of significance to these applications is Chapter 9, which relates to the management
of the Region’s water resources and chapter 10 which relates to beds of rivers and
lakes and their margins. The WCWARP and PNRRP take into account policies in the
RPS and address the issues outlined in more detail. Any assessment of effects has
been made using these documents and therefore | have had regard to the RPS
throughout this assessment.

Decisions on consents — Land use permits

124.

125.

126.

127.

The application for a land use permit is a discretionary activity and must be discussed
in the context of s104 of the RMA.

Section 104 outlines matters that the consent authority must have regard to when
considering an application for a resource consent, including any actual and potential
effects on the environment, any relevant statutory provisions, and any other matter
the consent authority considers relevant.

The actual and potential effects of the activity have been discussed in the
assessment of effects section of this report. In that section, | have raised concerns
regarding the extent of the works required to facilitate the diversion of water and
whether there may or may not be any adverse effects on bank erosion and stability,
water quality and ecosystems.

The relevant statutory provisions for land use permits have been identified in the
introductory s42A report. | am not satisfied that the proposed activities are consistent
with all of these policies, particularly those dealing with bed erosion, water quality.
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Decisions on consents - Water permits

128.

129.

The taking and use of water is a non-complying activity and must be discussed in the
context of s104 of the RMA. If the proposal meets the threshold test under s104D it
must then be considered under s104.

Section 104D outlines matters that must be considered when determining an
application for a non-complying activity. This section states that a consent authority
may grant a resource consent for a non-complying activity only if it is satisfied that
either, the adverse effects of the activity on the environment will be minor
(s104D(a)(1)), or the application is for an activity that will not be contrary to the
objectives and policies of the relevant plan (s104D(1)(b)).

$104D(1)(a)

130.

As discussed in the assessment of effects section of this report, with the information
provided to date, | am not satisfied that the adverse effects of the proposed activity on
the environment will be minor, even when taking into account the proposed mitigation.
In particular, | have concerns that the adverse effects on ecosystems people
communities and amenity values, and cultural values will be more than minor, given
the application seeks a minimum flow of 100 cubic metres per second and that an
assessment of the effects of this has not been provided. Given this | am unable to
determine whether the adverse effects of the proposal will be less than minor.

$104D(1)(b)

131.

Rule 16 of the WCWARP which classifies this activity as non-complying states that
the consent authority will have regard, among other matters, to all the policies of the
WCWARP. The objectives and policies of the plan that are relevant to each potential
adverse effect have been identified in the introductory s42A report. A discussion of
the policies and objectives relevant to this application is provided in the following
paragraphs:

Catchment wide policies

132.

Policy 1 deals with catchment wide values and the connectedness between the
Waitaki River and the associated beds, banks, margins, tributaries, islands, wetlands
and aquifers. Given that the applicant proposes a minimum flow of 100 cubic metres
per second, there may be an effect on connectedness. For this reason the proposal
may be contrary to this policy.

Environmental flow and level regimes

133.

134.

Policies 3, 4, and 45 deal with environmental flow and level regimes. The applicant
proposes an alternative minimum flow for the Waitaki River, therefore these policies
are relevant to the proposed activity.

Policy 4 outlines a number of matters that must be considered when setting an
environmental flow and level regime and is particularly relevant to this application.
The applicant has considered most of these matters, however as identified in the
assessment of effects section of this report, | am not satisfied that the effects on all
values of the Waitaki River will be less than minor, particularly since there are a
number of submitters wishing to be heard. In particular, | am concerned that the
application may be contrary to (a) mauri and healthy ecosystems of indigenous
species, including mahinga kai species; (d) vegetation within and adjacent to the
water body; (e) habitats including those of invertebrates, birds and fish; and the (q)
the amount and reliability of water than can be diverted taken and used.
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135.

136.

Policies 3 and 45 outline values that must be maintained when setting an
environmental flow regime for the Lower Waitaki River. Policy 3 is incorporated in
policy 45(1)(ii) and is therefore discussed under that policy. Policy 45 is a key policy
in relation to the proposed application, as it outlines the values of the Lower Waitaki
River catchment that the plan seeks to maintain when setting an environmental flow
regime. The minimum flow proposed of 100 cubic metres per second may be contrary
to (a) the physical characteristics of a dynamic braided river; (d) habitats for aquatic
plants invertebrates and fish; in relation to the length of the Waitaki River from which
water is removed.

As the applicant has not provided an assessment of the minimum flow proposed | am
unable to determine whether the proposal is contrary to this policy.

Policies on efficient and effective use

137.

Policy 19 encourages the piping and sealing of water distribution systems to minimise
water losses and maintain the quality of water. The applicant proposes an open canal
that will be constructed out of clay. Provided that the applicant adopts mitigation to
ensure that losses from the distribution system are acceptable, | will be satisfied that
the activity is not contrary to this policy.

Policies for the Lower Waitaki River

138.

139.

140.

Policy 45 deals with environmental flow and level regimes for the Lower Waitaki
River. In particular, with regard to policy 45(1)(i), | am concerned that the proposed
activity will not maintain habitats for aquatic plants, invertebrates, birds and fish, nor
has the applicant provided an assessment of the effects of a minimum flow of 100
cubic metres per second.

With regard to policy 45(1)(ii), while | am satisfied that the proposed activity will allow
access to water for the activities identified in Objective 2, however | have concerns
about whether in enabling access, the activity is consistent with Objective 1 which
aims to safeguard the life-supporting capacity of the river (Objective 1(b)).

As the applicant has not provided an assessment of the minimum flow proposed | am
unable to determine whether the proposal is contrary to this policy.

Objectives

141.

142.

143.

Objective 1 is the key objective in relation to this application as it outlines the values
of the Waitaki River that the WCWARP aims to maintain, safeguard and provide for. |
have considered whether Objective 1 can be met in terms of sustaining the quality of
the river and surrounding environment, and cannot be certain that it can, particularly
without an assessment of the effects of a minimum flow that is lower than that stated
in the plan. | am therefore unable to determine whether the application is contrary to
Objective 1.

Objective 2 aims to provide water for different activity types. Given the water is
returned above Black Point this application does not affect allocation limits and is
therefore considered not contrary to with Objective 2.

Objective 3 recognises that there are beneficial and adverse effects on the
environment at a national and local scale, and that these factors must be considered.
A number of submissions have highlighted the national and local benefits of the
proposed use of water for electricity generation. In particular several submissions are
supportive of small scale localised hydroelectric generation. | consider the proposal is
not contrary to this objective.
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144,

145.

Objective 4 aims to achieve a high level of technical efficiency in the use of water. |
consider that with the mitigation recommended that the proposal represents a
technically efficient use of water and is therefore not contrary to this objective.

Objective 5 deals with the practical and fair sharing of allocated water during times of
low water availability. This application is not likely to affect allocation limits and
therefore | consider is not contrary to Objective 5.

Section 104(1)

146.

147.

148.

149.

150.

151.

152.

153.

If the Commissioners consider that the proposed activity passes either of the two
“‘gateway” tests of section 104D, they may wish to consider the applications with
regard to section 104(1).

Section 104(1) outlines matters that the consent authority must have regard to when
considering an application.

With regard to s104(1)(a), the actual and potential effects of the activity have been
discussed in the assessment of the activity and summarised in the discussion
regarding section 104D(1)(a). As discussed earlier, with the information provided to
date, | am not satisfied under s104D(1)(a) that the actual and potential effects of the
activity are minor. In addition, given that the applicant has not addressed the effects
of the minimum flow proposed on ecosystems, people and communities, and Tangata
Whenua values, | cannot determine under s104(1)(a), whether the actual and
potential effects of the proposed activity are acceptable.

With regard to s104(1)(b), the relevant provisions of the RPS, WCWARP, and
PNRRP have been considered, Specifically, the relevant provisions of the WCWARP
have been discussed in detail in the section 104D(1)(b) discussion.

With regard to s104(1)(c), the consent authority can consider any other matter
relevant and reasonably necessary to determine the application. Other matters that
the Commissioners may wish to consider include the integrity of the WCWARP, and
the precedent effect of granting a consent with a minimum flow of 100 cubic metres
per second.

With regard to plan integrity, the WCWARP is an operative plan and several
submitters expressed concern that the proposed activity contravenes the flow regime
specified in the plan, which was developed after a lengthy consultation process.

In Annex 1 of the WCWARP at paragraph 76 it states that:

“The environmental level and flow regimes, and the allocations to activities, are two key
components of the allocation framework established by this Plan. They should be binding
except in specific cases where it can be established that the adverse environmental effects of
the proposal are minor, and where the activity is not contrary to the objectives and policies of
this Plan.”

While the effects of the proposed activity, and its relationship to the provisions of the
WCWARP are discussed elsewhere, | consider that this statement adds support to
the argument that consideration of any consent that is over the allocation limit is a
‘key component of the allocation framework of the Plan”, and therefore must be
considered very carefully in light of both plan integrity and public confidence in the
plan development process.
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154. The Waitaki Allocation Board did not prohibit a proposal such as that sought under
consent application CRC050566. However, it is my view that granting this application
with a minimum flow of 100 m3/s could be seen as a review of the Waitaki Allocation
Board’s decision on what an appropriate flow regime for the Lower Waitaki River
should be. | consider that the Commissioners should take into account the precedent
effect of granting this application, as it will inevitably result in existing and future water
permit holders seeking a minimum flow that is lower than that specified in the
WCWARP, and ultimately be treated as a plan change with respect to the minimum
flow.

Decisions on consents — Discharge permits

155. The application for a discharge permit is a discretionary activity and must be
discussed in the context of s104, s105 and s107 of the RMA. Sections 105 and 107
contain particular restrictions for discharge permit applications.

156. The actual and potential effects of the activity have been discussed in the
assessment of effects section of this report, where concerns are raised with regard to
adverse effects on erosion, water quality and ecosystems, recreational and Tangata
Whenua values.

157. The relevant statutory provisions for discharge permits have been identified in the
introductory section 42A reports. | am not satisfied that the proposed activity is
consistent with the relevant planning provisions, especially those dealing with effects
where | have concerns.

RECOMMENDATION

Grant or Decline

158. Section 104B applies to any application which is a non-complying or discretionary
activity and states that the consent authority may grant or refuse an application, and
may impose conditions under section 108.

Landuse Permit CRC050565

159. Having considered all relevant matters outlined in section 104(1), | cannot
recommend that consent application CRC050565 is granted.

160. Of key concern are the potential impacts on ecosystems and amenity and recreation
values. | do consider that these issues may be addressed by the mitigation measures
discussed.

Water Permit CRC050566

161. Having considered all relevant matters outlined in section 104D which contains
particular restrictions for non-complying activities, I am not satisfied that either the
adverse effects of the proposed activity on the environment will be minor, or that the
activity will not be contrary to the objectives and policies of the WCWARP. Under
section 104D | cannot recommend that consent application CRC050566 is granted. |
have also considered s104(1) and cannot determine whether the actual and potential
effects are acceptable.

162. This is due to the lack of assessment of the effects of the minimum flow proposed on
ecosystems, amenity and recreation and Tangata Whenua values.
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Discharge Permit CRC050567

163.

164.

Having considered all relevant matters outlined in section 104(1), 105 and 107 which
contain particular restrictions for discharge applications, | cannot recommend that
consent application CRC050567 be granted.

Of key concern are the lack of assessment on bed and bank erosion over the duration
sought and the adverse effects on water quality, ecosystems and recreational and
Tangata Whenua values.

Duration

165.

166.

167.

168.

169.

The applicant has requested a duration of 35 years.

Section 1.3.5 of Chapter 1 of the PNRRP relates to the duration of resource
consents. Resource consents (other than for land use or subdivision) can be
granted for a maximum duration of 35 years. This section outlines a number the
following factors that must be taken into account when considering the duration of
any resource consent to be granted including:

(@) The nature and sensitivity of the affected environment, including:

0] the degree to which the sensitivity of the affected environment may
become more sensitive over time; and

(ii) the risk of unforeseen adverse effects arising from the consented
activity and;

(iii) the level of knowledge about the affected environment”.

Of particular relevance to this application are clauses (a) (i), (i) and (iii) which talk
about the degree to which the sensitivity of the affected environment may become
more sensitive over time, the risk of unforeseen effects arising over time and the level
of knowledge about the affected environment.

The diversion and discharge points of the proposal are located within the braided
riverbed environment of the Waitaki River. Given the highly dynamic nature of the
riverbed environment, and the issues relating to changes, particularly of flows in this
environment, it is difficult to ascertain with certainty whether the proposal will be able
to function as proposed over the 35 year duration sought.

Submissions relating to duration were received for this application and other similar
applications, and highlighted unforeseen environmental changes and consistency
with other councils.

RECOMMENDED CONDITIONS

170.

171.

Comments on the mitigation proposed by the applicant for each application are
provided earlier in this report.

If the Commissioners decide to grant these applications, a list of conditions that are
usually included in Landuse, Water and Discharge Permits are provided in Appendix
6 of the introductory s42A report. A list of conditions for this application can be
provided to the Commissioners upon request.
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172. It should be noted that the investigating officer is not satisfied that these conditions
would adequately mitigate the adverse effects that are of key concern, for example,
adverse effects on ecosystems and water quality.

Signed: sl ‘% Date:

PN
David Just 4
Consents Investigating Officer

Signed: Date:

—

Reviewed by Bianca Sullivan
Principal Consents Advisor

18 July 2008
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ATTACHMENT ONE -— MAP SHOWING GENERAL LOCATION OF PROPOSAL
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