Before the Hearing Panel appointed by Canterbury
Regional Council

IN THE MATTER OF The Resource Management Act
1991

AND

IN THE MATTER OF  Application CRC072363 by F. I.
Graham for a water permit to
divert, take and use water for
irrigation  from  Black Jack
Stream.

Section 42A Officer’s Report of Susannah Vesey

Date of Hearing: 21 September 2009

1.

This report should be read together with the introductory s42A
report which gives an overview of all applications presented at this hearing (Report 1),
the overview and technical reports on hydrology and minimum flows (Report 2A and
2B), the report outlining annual allocations (Report 3) and the reports on cumulative
landscape and water quality effects in the catchment (Reports 4(A-F) and 5).

INTRODUCTION

2. Mr Graham (the applicant) has applied for a resource consent to divert water from
Black Jack Stream into a small holding pond and to take and use water at a rate not
exceeding 12 litres per second with a volume not exceeding 7,258 cubic metres per
week and a volume not exceeding 150,000 cubic metres between 1% July and the
following 30™ June for the spray irrigation of 45 hectares.

3. See Attachment 1 for a map of location of the take and irrigation area.

4. It should be noted that the applicant is applying for a retrospective consent.
Accordingly the application should be treated as a new application.

5. The property to which this relates is Te Akatarawa Station.

6. The applicant seeks an expiry for this application of 30 April 2025 in accordance with
their MIC agreement.

7. Mrs Haidee McCabe of | R Solutions prepared the initial AEE for this application.
However, Mrs McCabe no longer represents the applicant. Mr Graham has recently
employed Ms Cathy Begley of GHD to provide technical advice on his application.

Background

8. Application CRC072363 was lodged on 7 February 2007 and considered to be
notifiable on that date. Requests for further information have been sent covering
effects including, but not limited to, water quality, landscape, irrigation efficiency,
minimum flows and derogation approvals.

9. Since the application was initially lodged, the application was formally modified by
decreasing the annual volume and irrigation area prior to this application being
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10.

11.

12.

13.

14.

15.

16.

notified. A minimum flow has been formally incorporated since this application was
publicly notified August 2007.

On 26 August 2009 the applicant proposed a set of MIC/MEL common consent
conditions which they advised form part of their consent application. However given
the time they were received by the Canterbury Regional Council (CRC), | have not
had time to audit these conditions and as such are not discussed in my report.

The applicant’s irrigation system was installed and has been operating since the
1999/2000 irrigation season. During this time, the applicant applied for and was
granted water permit CRC001883 (Attachment 2) which allows water to be taken from
Miller Stream. The system utilises the Miller Stream consent but also takes water
from Black Jack Stream. The applicant proposes both the existing and proposed
water permits will operate together to allow him to maximise the potential of his
irrigation system (Miller Stream water will be used to irrigate the western side while
Black Jack Stream water will be used to irrigate the eastern side).

The applicant did not apply for resource consent for the take from Black Jack Stream
at the same time. Given this situation, the consent being applied for is a retrospective
consent.

| visited Te Akatarawa Station on 28 January 2009 where | met Mr Graham to discuss
his application and was shown the divert/take location and the proposed irrigation
area.

During my site visit the applicant advised me he had shut the irrigation system off
from the Black Jack Stream intake and as such has only been irrigating using water
from Miller Stream.

Resource consent CRC001883 was granted on 31 May 2000 and authorises the
taking of water at a rate not exceeding 17.5 litres per second from Miller Stream for
the spray irrigation of 45 hectares. This consent does not have any conditions
specifying an annual volume. Additionally there are no minimum flow restrictions on
this take.

| have looked through the file for CRC001883 and cannot find a clear explanation of
which 45 hectares of the applicant’s property may be irrigated. Mr Graham currently
irrigates any 45 hectares across an approximately 80 hectare section of his property
(Figure 1).

Report 16: F.l. Graham

File No:

C06C/11039 Page 2 of 22

Consent No: CRC072363



Figure 1. Existing irrigation from CRCO072363. Photo taken by Susannah Vesey, 28
January 20089.

Notification

17.

Details of the notification and wording are contained in Appendix 4 of the introductory
s42a report (Report 1). This consent was publicly notified in August 2007 with 200
other applications for similar activities in the Waitaki Catchment.

Submissions

18. In the 2007 public notification, 16 submissions in total were made on this application.

Of these:

(@) 2 were in support;

(b) 12 in opposition; and

(© 2 neither supported nor opposed this application.

19. Details of submissions made in response to all applications which were publicly
notified at the same time in 2007 are contained in Report 1, Appendix 5. Additionally,
Table 1 below summarises submissions made individually on this application, or
submissions which raise particular concerns in relation to this proposal. Please note
that all submissions hold equal importance, even if not specifically listed below.

20. Overall, the key effects of concern to submitters include effects on: ecosystems,
water quality, allocations, minimum flows, natural character and landscape, efficiency
and cultural values.

Table 1: Summary of submissions on CRC072363
Submitter Issues Support/ To be
Neutral/ heard
Oppose
Upper Waitaki Increased production Support | Yes
Community Irrigation
Mr M Urquhart Economic benefits, stable population, Support | Yes
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confidence to enhance property

Mr S Carswell Degradation of water quality Oppose | Yes

Fish and Game Stream doesn’t have great fishery value, Oppose | Yes

resident trout likely where flows allow.
Concerns could be addressed through
consent conditions

Meridian Energy Flow regimes, metering, water quality Oppose | Yes
Limited

DESCRIPTION OF THE PROPOSED ACTIVITY

21. The applicant proposes the following activities:

(@)

(b)

(©

(d)

(e)

()
@

(h)

Divert water from Black Jack Stream into a small holding pond and to take and
use water at a maximum rate not exceeding 12 litres per second, and a
volume not exceeding 7,258 cubic metres per week, and 150,000 cubic
metres between 1st July and the following 30th June, at map reference NZMS
260: 139:956-250 for the spray irrigation of 25 hectares.

Maintain current farming practices and stocking numbers on the irrigation
area.

The water will be used only for the spray irrigation of pasture and feed crops
for grazing stock, excluding milking dairy cows.

A minimum flow of 80 litres per second on Sutton Stream at map reference
NZMS 260 139:967-215.

A suitable water metering device is to be installed and used on the
abstraction.

The irrigation area is, in time, to be fenced from Black Jack Stream.

In time, stock water will be reticulated to the irrigation area, however this is not
being sought as part of this resource consent application.

Mitigation measures developed from the MWRL Water Quality Study will be
adopted.

LEGAL AND PLANNING MATTERS

Consent Requirements

22. The consent requirements under the RMA, Transitional Regional Plan (TRP) and
proposed Natural Resources Regional Plan for water permit applications are outlined
in the introductory s42A report. A summary of the requirements for this application are
provided below.

TRP

23. The TRP permits the abstraction of surface water from any surface waterway
provided the volume abstracted is less than 10 cubic metres per day, and the rate of
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take is limited to five litres per second. Given that the proposed take exceeds these
limits, consent is required as a discretionary activity.

WCWARP

24, Rule 2 clause (1) — Black Jack Stream is a tributary of Sutton Stream and as such the
applicant has proposed a minimum flow of the 5-year, 7-day low flow assessed by the
Canterbury Regional Council (CRC) (Table 3, row xxii) to be maintained above the
intake location on Sutton Stream sought by Waitangi Station (CRC030944) .

25. Refer to Report 2B for discussion on establishing the 5-year 7-day low flow. The 5-
year 7-day low flow at the downstream end of Sutton Stream would technically be
zero litres per second as the stream naturally goes to ground (see Report 2A for
further discussion on classifying activities that fall within Table 3, row (xxii)).

26. Rule 2, clause (1)(b) — there is no instantaneous allocation limit for this water body
(Table 3, row (xxii)).

27. Rule 6 — the activity is within the allocation limit of 275 million cubic metres for
agricultural activities upstream of the Waitaki Dam (see Report 3 for annual allocation
and priority tables).

28. Rule 15 — classifying rule — discretionary activity.

29. In summary, the proposed water permit is a discretionary activity under Rule 15 of
the WCWARP (and under the TRP) and resource consent is required in accordance
with section 14 of the RMA.

Other consents

30. Given the nature of the small pond (Environment Canterbury has determined that if
the water is impounded above ground level by a bund that is over 1 metre in height it
is a dam) and the irrigation system piping water to the area to be irrigated, no permit
to dam or discharge water has been sought.

31 As discussed earlier, the applicant already has the irrigation infrastructure in place for
this proposal. The water will be taken from the pond via a gallery located under the
bed of the pond and piped to the irrigation area. This means the applicant will take
only the rates and volume of water needed for irrigation and as such there will be no
excess water to discharge.

Priority

32. There is no instantaneous allocation limit for takes from “all other rivers and streams”
(row (xxii)) under Rule 2.

33. For Rule 6, annual allocation, refer to Report 3 for a full list of all existing consent
holders and all applicants. The applications being sought at this hearing are within the
allocation limit for agricultural activities upstream of the Waitaki Dam. As such priority
is not a concern.

Derogation approvals

34. At the time this report was written, Meridian Energy Limited (MEL) had not provided
approval for Mr F. Graham to derogate from its consents.
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CONSULTATION

35. The applicant provided comments from their consultation with Mr Graeme Hughes of
Fish and Game, and Ms Joy Comrie of Department of Conservation in their AEE.

36. The AEE also proposed consultation with Te Runanga o Waihao, however no further
details have been provided in relation to this consultation.

DESCRIPTION OF THE AFFECTED ENVIRONMENT

37. A description of the values of the Mackenzie Basin and Lake Aviemore in general are
provided in the introductory s42A report (Report 1).

38. Attachment three provides an illustration of the characteristics of the surrounding area
which are discussed below.

Black Jack Stream

39. The AEE provides the following information:

(@)

(b)

(©)

(d)

(e)

(f)

Black Jack Stream drains the un-named range to the west of the stream. The
Stream has several small branches in the upper catchment on the range. The
Stream joins Gibson Stream and merges with Miller and Sutton Streams
before discharging into Lake Aviemore (at certain times of the year).

The stream has fairly consistent flows, and during my site visit | concur with
Mrs McCabe’s comments that the stream is approximately 0.5 metres wide
with grass banks, a gravel base (various substrate sizes) and often has small
drops.

The flows in the lower reaches of the stream after merging with Gibson
Stream are often ephemeral and rarely flow to the lake in summer months.

Little work has been carried out in relation to Black Jack Stream, however KB
Irrigation took some flow indications with a VV-notch weir prior to the installation
of the irrigation system. | note no details about the location of the
measurements were provided. The flows are approximately as follows:

(i)  July/August 1999 = 26 litres per second
(i)  March 2000 = 16 litres per second.

(The applicant has since contracted Mr Dave Boraman to provide further
hydrology advice).

Black Jack Stream does not feature as a fishery as its lower reaches dry up in
summer, however there may be a resident trout population in the lower
reaches — stunted in growth because of the ephemeral nature of the stream.
The stream may be used for spawning at times when it is flowing. (Advice
provided by Fish and Game to the applicant. This is reinforced in their
submission in opposition to this application in 2007).

Department of Conservation have advised there are no freshwater fish records
from Black Jack Stream, although some upland bullies and trout recorded in
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40.

Gibson and Miller Streams. There is the possibility of Canterbury galaxiids or
koaro upstream.

From Environment Canterbury’s GIS database | note there is a “wetland area” in the
vicinity of the proposed abstraction, however is located downstream of the confluence
of Black Jack, Miller and Gibson Streams.

Irrigated Area

41.

42.

43.

44,

Other

45.

46.

The AEE provides the following information:

@) The property’s average rainfall is approximately 400-425 millimetres per
season.

(b) Potential evapotranspiration rates range from 4.6 to 8 millimetres per day in
the Waitaki catchment.

(©) Soils to be irrigated are predominately Otematata Hill and Otematata soils with
profile available water (PAW) between 30 and 150 millimetres

Keller and Pfluger (2005) provides the following information about the Mid-Catchment
tributaries of the Waitaki Catchment:

(a) 44% of land cover is predominately tall tussock grasslands, with only 16% of
cover being low producing grasslands.

(b) Threatened bird species recorded include; Black Stilt, New Zealand Falcon,
Crested Grebe and Kea.

The proposed activities are located within the jurisdiction of the Waimate District
Council. Given this | have considered the Waimate District Plan, in particular Planning
Map number 2. This map shows the area to be irrigated is outside of the Lakeside
Protection Area 2.

From my site visit | note the following:

(@) There are camping-grounds along the banks of Lake Aviemore. One of these
is opposite the entry to Waitangi Station; whose property is located between
the area to be irrigated and the camping grounds.

(b) The area to be irrigated via this application CRC072363 is already irrigated
using Mr Graham'’s existing consent.

(© The area to be irrigated is visible from SH8 on the opposite side of the Lake.

users

The AEE advises that Mr Graham holds an existing consent to take from Miller
Stream and there is one downstream application with higher priority to take water
from Sutton and Gibson Streams (Waitangi Station CRC030944).

| agree with this comment. Report 2A provides further details of allocation for this
catchment.
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ASSESSMENT OF PROPOSED ACTIVITY

47.

48.

The proposed water permit is a discretionary activity and must be considered in the
context of s104 of the RMA.

Section 104(1) outlines matters that the consent authority must have regard to when
considering an application for a resource consent, including any actual and potential
effects on the environment, any relevant statutory provisions, and any other matter
the consent authority considers relevant.

Assessment of actual and potential effects (s104(1)(a))

49.

50.

51.

The effects that have been considered for this type of activity (surface water
abstraction) are presented in the introductory s42A report (Report 1). That report
includes the presentation of the relevant planning provisions which direct us to
consider these effects. A summary table regarding the assessment of individual
effects for this application is provided below (Table 2) and a detailed discussion of
those outstanding matters or areas of concern is provided in the following sections.

Where that | am satisfied that subject to mitigation, effects will be minor and there are
no outstanding matters of contention | have not discussed the particular effect further.

Where mitigation is referred to in this table, | am referring to the recommended
conditions listed at the end of this report. The recommended conditions take into
consideration those proposed by the applicant, however may have been re-worded or
replaced by conditions commonly used by Environment Canterbury to ensure they
are certain and enforceable.

Table 2: Potential effects from this proposal

Adverse Applicant’s assessment IO assessment Conclusion
Effects
Ecosystems | Limited fisheries values in Black | Submissions support comments Effects minor
Jack Stream. Minimum flow fishery values low. Proposed
proposed (details below). minimum flow consistent with Rule 2
Existing fish screen in bottom of | of WCWARP.
pond. | recommend a condition will be
required on the consents in the
Sutton Stream catchment to ensure
that no more water than is available
above the minimum flow is
abstracted as explained in Report
2A (Mr Graham and Waitangi
Station).
Fish screen likely to provide
adequate mitigation - see discussion
below for more details and
recommended conditions. Condition
(9).
Other water | Recognise other proposed water | There is no allocation limit set for Effects minor
users abstractions in the catchment. this water body in table 3, row xxii.
Mr Graham has advised he will Row xxii(b) specifies flow sharing
stop taking water before those shall occur at the mean flow as
with higher ‘priority’. assessed by the CRC. Report 2B
advises the mean flow for Sutton
Stream is 280 litres per second. As
this consent, and others with higher
priority in the Sutton Stream
catchment total 139.5 litres per
Report 16: F.l. Graham
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second, there is no requirement for
flow sharing to occur.

Minimum flows will ensure any
recreational users are not affected
by take.

Inefficient Proposed annual volume of | Environment Canterbury Land | Effects minor &
use 150,000 cubic metres per year | Resources Scientist Mr Jeromy Cuff | acceptable.
reasonable given effective | agrees with Ms Begley and
irrigation season rainfall of 190 | considers the soils to be irrigated
millimetres and Otematata soils | are likely to have a PAW of less
— fine sandy loam to silt loams | than 75 millimetres.
shallow and rocky (average | Agree annual volume within
water holding capacity of 72.5 | irrigation demand for property as
millimetres). calculated using methods in Policy
As discussed earlier, resource | 16(c)(i)). Mr Graham has advised
consent CRC001883 is currently | Will not exceed field capacity and as
used to irrigate any 45 hectares | Such | recommend a condition
of an 80 hectare command area. | "€Quiring the applicant to ensure no
This application CRC072363 is | More t.he water holding capacity of
to irrigate any 25 hectares of the the _sons are not exce_e(_jed.and to
80 hectare command area. Ms avotld leakages from irrigation
. . system.
ool s i el 1% Dunng my sie v, W Graar
proposed 80 hectare command adylsed that while he is currently
area to be irrigated through the using resource consenr: CRCOOlSSS’
use of both the existing consent to |rr|g_at<_a _across the comman
and this application. area, his irrigation system is set up
so the two sources of water are
used to irrigate their respective
sides of the irrigation area. Agree
the total area to be irrigated
between this application and
CRC001883 of 70 hectares is less
than command area of 80 hectares.
Given the above, | do not have any
concerns in relation to the efficiency
of CRC001883 and CRC072363
operating together.
In regards to distribution system; the
water is taken via a piped network to
the area to be irrigated. No open
races are involved in the irrigation
system.
Recommend metering and
monitoring, conditions to ensure
compliance with rates and volumes
sought.
People, Ms McCabe notes the Agree not easily viewed from Te Effects
communities | recreational values of Black Jack | Akatarawa Road, but is visible from | acceptable.
, amenity Stream are limited due to its SH83 across Lake, however
and remote location which is not command area of 80 hectares
landscape easily accessed by the public. already irrigated in accordance with
values Additionally the main stream CRC001883 so little change in
system is generally ephemeral visual effect.
during the summer when the Black Jack Stream not used for
camping grounds are most recreational activities.
commonly used. From my site visit | note the
Not overly visible from Te proposed irrigation area is currently
Report 16: F.l. Graham
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Akatarawa Road.

Ms McCabe notes the social and
economic benefits of the
abstraction are also important
given the flow-on effects of an
irrigation development
throughout the community. She
refers to a study commissioned
by the Ministry for the
Environment of the regional
social and economic benefits of
irrigation (Brown and Harris,
2005).

Ms Begley advises she does not
consider cumulative landscape
effects are necessary to
determine each individual
application. It is evidence of
effects that are too remote or
uncertain to be necessary for the
subject application, as they are
effects that depend on the extent
to which other applications for
water uses may or may not be
granted and the extent of other

being irrigated under resource
consent CRC001883 (I cannot find
any details on file for this application
describing specifically which 45
hectares may be irrigated). Mr
Graham currently uses the water
taken under CRC001883 to
strategically irrigate any 45 hectares
within a command area of 80
hectares.

I note Mr Graham’s existing
resource consent CRC001883 has
an expiry date of 31 May 2035.
Given the expiry sought for this
application is 30 April 2025, | do not
consider the granting of CRC072363
would have any additional effects on
landscape and amenity values than
what is currently consented.

In Report 5, Mr Chris Glasson
concludes the proposed irrigation
area has a low sensitivity to change
due to reduced naturalness and
modification of farming environment
and as such will not have any

activities such as land uses | adverse effects on landscape
beyond the scope of the | values.
Regional Council's  statutory
functions.
Water No change to stocking ratio Not satisfied given conclusions in Effects may be
quality proposed. Propose to comply s42a report on cumulative effects more than
with mitigation from MWRL water | (Report 4F). minor.
quality study.
Tangata Consultation with Runanga (note | Submissions concerned & have not | Effects
whenua no evidence of this provided). been addressed by applicant. uncertain.
values

Adverse effect on ecosystems

52. Black Jack Stream is not individually addressed in Table 3 of the WCWARP and as
such Table 3, row xxii of the WCWARP applies. This states a minimum flow of the
five-year, seven-day low flow set at the downstream end of the catchment is required
for all other rivers and streams.

53. A five-year, seven-day low flow of 80 litres per second is proposed to manage this
abstraction on Sutton Stream. The location this minimum flow is to be managed is
located upstream of the intake proposed by Waitangi Station under CRC030944 on
Sutton Stream (map reference NZMS 260 139:967-215).

54, Further discussion of the minimum flow and monitoring site is contained in Report 2B.
In summary, the main reason for CRC not assessing the minimum flow at the
downstream end of the catchment is because the summer flows typically disappear
below ground downstream of the Homestead Bridge (below all abstractions). The
proposed minimum flow will ensure that will still be ‘underground flow’ as naturally
occurs downstream of the proposed abstraction points.
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55.

56.

57.

58.

59.

It is considered that in setting environmental flow regimes of the five-year, seven-day
low flow for all other rivers and streams, the Board considered this would provide
suitable protection for the values identified in Policy 4 of the WCWARP.

Mr Graham has contacted KBS Irrigation to find out the details of the fish screen
which is across the bottom of his intake pond. He has been informed the intake
screen is their standard screen with 6 millimetre holes.

| have discussed the existing fish screen in Mr Graham’s pond with Dr. Adrian
Meredith, Environment Canterbury’s Surfacewater Scientist. Dr Meredith notes the
pond is too high in the catchment to provide Salmonid habitat. He adds the stream is
likely to have non-migratory bullies and galaxids, however given the nature and
location of the pond he considers the existing fish screen is sufficient to ensure the
proposal in unlikely significant adverse effects on fisheries.

Dr Meredith recommends the applicant provide details from the installers of the fish
screen which would provide confirmation of the nature of the fish screen in the bottom
of his intake pond. This would also be beneficial to provide a baseline to ensure the
fish screen is auditable in the future should the applicant ever need to replace or
update the screen.

Subject to the provision of such information at the hearing, or proposed mitigation
requiring such information to be provided to the Canterbury Regional Council before
first exercise of this consent, | agree with the applicant and consider potential adverse
effects on ecosystems to be minor.

Adverse effect of use on water quality

60.

61.

62.

63.

Ms McCabe makes the following comments in the AEE which she considers will
ensure adverse effects on water quality will be minor:

(@) Spray irrigation reduces run-off better than other methods such as border-
dyke.

(b) The total area to be irrigated on the farm will be 80 hectares of the 11,400
hectare property (I calculate this to be less than 1% of the property).

(©) Stock access to Black Jack Stream is limited, with much of the Stream
currently fenced. Mr Graham advised me during my site visit he intends on
fencing the whole stretch of the stream.

(d) The existing stocking rate of approximately 14 stock units per hectare is
proposed to be maintained.

| note there have been a number of submissions made in opposition to this
application raising concerns with potential effects on water quality.

The applicant has contributed towards the MWRL water quality study and is prepared
to adopt mitigation measures which may be suggested through this study. At the time
this report was prepared no farm management plan or other water quality mitigation
had been proposed by the applicant.

From Environment Canterbury’s GIS database | note there is an unnamed stream
which appears to flow through the lower part of the command area (I note that this
area is more likely to be irrigated by CRC001883 than this application should it be
granted).
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64.

65.

66.

Additionally | note the area to be irrigated is located on a hillside, in the delta between
Miller Stream and Black Jack Stream before their confluence. There is the potential
for runoff to run down hillside into these streams if not managed effectively.

The conclusion of Dr Mike Freeman and other experts (as outlined in Reports 4A-F) is
that given the significant level of uncertainties involved in, and technical concerns
with, critical aspects of the MWRL/GHD assessment of the level of adverse effects,
together with the lack of mitigation measures yet proposed by resource consent
applicants means that it is premature to make adequate conclusions about the
potential adverse cumulative effects.

Given the above, and absence of proposed on-farm mitigation in relation to water
quality, 1 do not consider localised and cumulative potential adverse effects on water
quality to be minor.

Adverse effect on Tangata Whenua Values

67.

68.

69.

70.

Ms McCabe comments in the AEE that the Tangata Whenua values of the area and
the effects of the proposed abstraction and irrigation development will be assessed
through consultation with local Te Runanga.

| note Te Runanga o Ngai Tahu in particular have submitted in opposition on all
applications which were notified in 2007. It has concerns about the impacts of the
applications on the cultural beliefs, values and practises of Ngai Tahu. Additionally it
does not consider the applications to be consistent with the objectives and policies of
the WCWARP.

I note no information relating to consultation with local Runanga has been provided to
Environment Canterbury.

Given no assessment has been provided and submissions have been made
regarding cultural values, | cannot determine the scale of effects of the proposed
activity on cultural values until | have heard from submitters.

Conclusion

71.

72.

With regard to s104(1)(a), the actual and potential effects of the activities have been
discussed above. For this consent, | cannot confirm that under s104(1)(a), the actual
and potential effects of the proposed activity are acceptable when taking account the
proposed mitigation. In particular, there is uncertainty regarding the following aspects
of the application:

(a) Surface water quality - No detailed impact assessment or measures to
address the water quality impacts that could arise from irrigation at this site.
The impacts on water quality may therefore not be acceptable;

(b) Cultural values — The applicant has not provided any assessment on cultural
values and there are outstanding submissions from Ngai Tahu in opposition to
this proposal.

The impacts on all other effects can be mitigated if the proposed and recommended
conditions provided at the end of this report are included, should the Commissioners
decide to grant consent for this activity.
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Statutory Assessment (s104(1)(b))

Regional Policy Statement (RPS)

73.

74.

Under Section 104(1)(b)(iii) of the RMA, the consent authority shall have regard to
any relevant regional policy statement. The Canterbury Regional Policy Statement
has been operative since 26 June 1998.

Of significance to these applications are Chapter 5 and 6 (Recognising and providing
for Tangata Whenua), Chapter 8 (Landscape) and Chapter 9, which relates to the
management of the Region’s water resources. The WCWARP and PNRRP take into
account policies in the RPS and address the issues outlined in more detail. Any
assessment of effects has been made using these documents and therefore | have
had regard to the RPS throughout this assessment.

Waitaki Catchment Water Allocation Regional Plan (WCWARP)

75.

The objectives and policies of the WCWARP that are relevant to each potential
adverse effect have been identified in the introductory s42A report. A table of all those
objectives and policies considered to be relevant to this application is appended in
Attachment Four. A discussion of the objectives and policies that | consider are
particularly relevant when deciding this application is provided in the following
paragraphs.

Objectives

76.

77.

78.

Objective 1 of the WCWARP provides direction on the key issues that need to be
addressed to sustain the quality of the Waitaki River and surrounding environment in
relation to the taking and using of water. The proposed activity could potentially
impact on the matters set out in (a) and (b) of this objective.

While the proposed minimum flow should ensure that the life supporting capacity of
the environment (b) is not compromised, | cannot be certain the proposed irrigation
will not have adverse effects on surface water quality. | cannot confirm that the
proposal will not compromise cultural values (a).

The proposed activity is within the allocation limits set by the WCWARP and will not
result in affecting the reliability of supply to other users taking from the Sutton Stream
catchment, and the applicant has demonstrated the volume of water sought is
reasonable to meet the demands of soils within the irrigation area. Therefore it may
be considered to be consistent with Objectives 2, 3, and 5 of the WCWARP.

Policies

79.

80.

Policy 7 — the applicant seeks to divert and take water from Black Jack Stream. This
stream has a mean annual low flow less than 100 litres per second. The AEE gives
consideration to an alternative source of water — groundwater or Lake Aviemore. The
AEE explains however that seeking water from these sources is impractical and is not
feasible for this small irrigation development which must be kept in context.

Policies 2 — 8, and 41 deal with environmental flow and level regimes for the
tributaries of Lake Aviemore and link directly to Rule 2 and the environmental flow
and level regimes outlined in Table 3. Policy 3 is incorporated in policy 41(ii) and is
therefore discussed under that policy. Policy 41 is a key policy in relation to the
proposed application, as it outlines the values of the tributaries of Lake Aviemore that
the plan seeks to maintain when setting an environmental flow regime. | note the
proposed minimum flow is consistent with that specified in row (xxii), Table 3 of the
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WCWARP. Given this | consider the minimum flow will protect and give effect to the
values discussed in the above policies

81. A policy 13 deal with water quality issues resulting from land use intensification and
enables the consent authority to have regard to the water quality objectives in the
PNRRP. The WCWARP incorporates by reference Objectives WQL1, 2 and 3 of the
PNRRP which contain particular outcomes to be achieved in the regions water
bodies. Report 4F, by Dr Mike Freeman, addresses this policy in more detall,
particularly on the cumulative scale. Given his conclusions, | consider that this
application may be contrary to this policy.

Conclusion

82. With regard to s104(1)(b), the relevant provisions of the RPS and WCWARP have
been considered above. In my view the proposal may not be consistent with policy 13
due to there being potentail effects on water quality and no mitigation in the form of
the farm management plan has been proposed by the applicant. In addition, | cannot
make a conclusion about whether the application is consistent with Objective 1 given
the number of submissions to be heard, particularly in relation to cultural values.

Other Matters (s104(1)(c))

83. With regard to s104(1)(c), the consent authority can consider any other matter
relevant and reasonably necessary to determine the applications. | consider that the
high court decision Aoraki Water Trust and Others v Meridian Energy Limited® is
relevant to this application (see discussion in Report 1).

PART Il PURPOSE AND PRINCIPALS

Purpose of the RMA (s5)

84. Under Section 104, the consent authority must consider applications “subject to part
II” of the RMA. The purpose of the RMA (Section 5(1)) is to:

“oromote the sustainable management of natural and physical resources.”

85. Section 5(2) defines the meaning of “sustainable management”, which is to manage
resources in a manner that provides for the social, economic and cultural wellbeing of
communities while protecting the life-supporting capacity of the environment for the
needs of future generations. This section also states that this should be achieved by
“avoiding, remedying or mitigating” the adverse effects of activities.

86. The proposal will allow the development of land to occur, which may provide for the
economic and social well-being of the community. The applicant however has not
proposed measures to “avoid, remedy or mitigate” the potential impacts on surface
water quality as required in Section 5(2)(c).

Matters of National Importance (s6)

87. Sub-sections (a), (b) and (e) of Section 6 of the RMA are particularly relevant to this
application. The proposal may result in effects on water quality that has not been
adequately mitigated. The applicant has not yet proposed measures to address this

! [2004] NZMRA 251
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effect. The applicant has not assessed the impacts on cultural values, and runanga
have submitted in opposition on this application.

Other Matters (Section 7)

88. In achieving the purpose of the RMA, the consent authority is directed to have
particular regard to a number of matters as set out in (a) — (j) of Section 7.

89. Sub-section (f) is specifically relevant to this application. Section (f) refers to the
maintenance and enhancement of the quality of the environment. The applicant has
not proposed mitigation measures to ensure that this objective is achieved,
particularly with regards to water quality.

Principles of the Treaty of Waitangi (s8)

90. Section 8 of the RMA requires the consent authority to take into account the
principles of the Treaty of Waitangi. The site lies within the rohe of Waihao Runanga.
Runanga were informed separately when Environment Canterbury received the
application and later when the application was notified. Submissions have been
received from Ngai Tahu on this application.

RECOMMENDATION

Grant or Refuse

91. Section 104B applies to any application which is a discretionary activity and states
that the consent authority may grant or refuse the application and may impose
conditions under s108.

92. Having considered all relevant matters outlined in section 104(1), | am unable to
make a recommendation under s104B as | am not able to determine the actual and
potential effects from the proposed activity on the following matters are acceptable:

(a) Surface water quality - No detailed impact assessment or measures to
address the water quality impacts that could arise from irrigation at this site.
The impacts on water quality may therefore not be acceptable;

(b) Cultural values — The applicant has not provided any assessment on cultural
values and there are outstanding submissions from Ngai Tahu in opposition to
this proposal.

93. The applicant has requested a duration until 31 April 2025 which is consistent with
their MIC share agreement. Given there are outstanding potential adverse effects, |
am unable to provide comment in relation to duration as | cannot determine the
potential degree of effects.

RECOMMENDED CONDITIONS

94. If the Commissioners decide to grant this application, a list of conditions that are
usually included in a water permit are provided in Appendix 6 of the introductory s42A
report (Report 1).

95. | have included a set of draft recommended conditions for this proposal in Table 3.
These have been proposed by the applicant or recommended by myself and are
explained in relevant sections of this report. | emphasis that these conditions should
provide sufficient mitigation for those potential adverse effects which | consider will be
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minor. These conditions do not however adequately mitigate adverse effects on water
quality nor potential effects on Tangata whenua values.

Table 4: Recommended draft conditions for water permit CRC072363

No. | Condition Code® | Details
Take
1 WPO1 Name of waterbody: Black Jack Stream
Map reference: NZMS 260 139:956-250
Instantaneous rate: 12 litres per second
Volume: 7,258 cubic metres per seven consecutive days and 150,000
cubic metres between 1% July and the following 30™ June
Use
3 WP04 Type of irrigation: Spray irrigation
Number of hectares: 24 hectares
Use: Feed crops and pasture for grazing sheep and beef cattle.
Plan No: CRC072363
4 WPO05
5 WPO06
Mitigation
6 WPQ7 Name of waterbody: Sutton Stream
Map reference: NZMS 260 139:967-215
Minimum flow: 80 litres per second
Flow graph: See Report 2A
7 Non-standard (&) No water shall be taken in terms of this permit as referred to in
condition 1 until a report is provided to the Canterbury Regional
Council, Attention RMA Compliance and Enforcement Manager
demonstrating the existing fish exclusion measures have been
designed and installed in accordance with Fish Screening: Good
Practice Guidelines for Canterbury, NIWA Client Report 2007-092,
October 2007. (Copy available onwww.ecan.govt.nz).
(b) The fish exclusion measures shall be maintained in accordance with
Fish Screening: Good Practice Guidelines for Canterbury, NIWA
Client Report 2007-092, October 2007.
Measuring & Metering
8 MEO1
9 MEO3

% See Report 1, Appendix 6 for condition code and wording.
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10 MEO4

11 MEO5
12 MEO6 Waterway: Sutton Stream and its tributaries.
13 WPO08 Waterway: Sutton Stream

Map reference: NZMS 260 139:967-215
To be used with ME03-05

Administrative Conditions

14 ADO1
15 ADO02 Number of working days: 5
Month 1: March
Month 2: July
Waterbody: Sutton Stream and tributaries
Cross reference to Condition: 6
17 AD0O4 Lapse date

i
/@W
Signed: /s J Date:
N
N

Susannah Vesey
Consents Investigating Officer

26 August 2009

Report 16: F.l. Graham
File No: CO6C/11039
Consent No: CRCO072363

Page 17 of 22




REFERENCES

Brown, |. and Harris, S (2005). Environmental, Economic and Social Impacts of Irrigation in
the Mackenzie Basin. Prepared for MfE. lan Brown Consulting Limited.

Canterbury Regional council 2004. Proposed Natural Resources Regional Plan — Chapter 4:
Water Quality.

Canterbury Regional council 2004. Proposed Natural Resources Regional Plan — Chapter 5:
Water Quantity.

Canterbury Regional Council 1998. Regional Policy Statement. Report No R98/4. ISBN 1-
86937-337-5.

Canterbury Regional Council 1991. Transitional Regional Plan. October 1991.

Keller, J & Pfluger, Y. 2005. Working papers about the Natural and Physical Resources of
the Waitaki catchment by locality. Report provided to the Waitaki Catchment Water Allocation
Board.

Ministry for the Environment, 2006. Waitaki Catchment Water Allocation Regional Plan.

The Resource Management Act 1991. Consolidated version including the Resource
Management Amendment Act 1995. August 2005.

Report 16: F.l. Graham
File No: C06C/11039 Page 18 of 22
Consent No:  CRC072363



ATTACHMENT ONE -— MAP SHOWING PROPOSAL
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