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Report of Warwick Pascoe

1.

My full name is Warwick Donald Pascoe. | am a director of ADAM Environmental Ltd
(a mineral exploration and environmental consultancy), which | formed in July 2005.
Prior to launching this company | was employed by the Canterbury Regional Council
(ECan) from February 1996 as a consents investigating officer and team leader. My
qualifications include a BSc(Hons) degree in geology from Victoria University of
Wellington. | have been engaged by ECan to act as Investigating Officer for this
application.

This report is prepared under the provisions of Section 42A of the Resource
Management Act 1991 (RMA). This section allows a Council officer or consultant to
provide a report to the decision-maker on a resource consent application made to the
Council, and allows the decision-maker to consider the report at the hearing. Section
41(4) RMA allows the decision-maker to request and receive from any person who
makes a report under Section 42A "any information or advice that is relevant and
reasonably necessary to determine the application”.

This report presents the audit of the application and addresses the relevant
information and issues raised. It should be emphasised that any conclusions reached
or recommendations made in this report are not binding on the decision-maker. It
should not be assumed that the decision-maker will reach the same conclusion or
decision having considered all the evidence to be brought before it by the applicant
and submitters.

This report should be read together with the Introductory s42A report which gives an
overview of all applications presented at this hearing (Report 1). The Introductory
s42A report covers issues that are common to all applications, and will provide the
decision-maker with information and advice related to the notification of all Lower
Waitaki applications and any submissions received, and an outline of the relevant
legal and planning provisions.
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INTRODUCTION

5.

Station Peak Ltd and Wainui Station Ltd (the applicants) have applied jointly for a
consent to divert water from an active braid of the Lower Waitaki River into a
diversion channel, and to discharge any surplus water back to the river (Attachments
la &b).

This consent is to be operated in conjunction with CRC960030.1 which authorises the
abstraction and use of water for irrigation on each of the applicants’ farms from
different points of the diversion channel (Attachment 2).

The need for this consent arose when an error was made in the processing of
CRC960030, which resulted in a reduction in the volume of water previously allocated
to the applicants, as discussed in the next section of this report.

The applicant has requested an expiry date of 23 August 2030, consistent with that of
CRC960030.1.

Background

9.

10.

11.

12.

13.

The applicant originally obtained a water right to divert and take water from the
Waitaki River for the irrigation of up to 600ha in February 1983 (Attachment 3). This
right was subsequently given new administrative numbers WTK826131A and
WTK826131B by the Waitaki Catchment Commission & Regional Water Board for
diverting, and taking, water respectively. There was no discharge to surface water
associated with this activity.

In June 1995 an application was lodged to replace WTK826131A & B, which were
due to expire in December 1995. CRC960030 was subsequently granted to divert
and take water at a maximum rate of take of 570 L/s, and 150,000 m® per seven
consecutive day period (Attachment 4). These figures were based on the application
which stated that up to 568 L/s was diverted continuously for three days per week
(568 L/s x 24 hrs x 3.6 x 3 days = 147,225 m®), and up to six months per annum.

At the same time an application was also lodged for a land use consent to disturb the
bed of, and construct gravel banks in, the Waitaki River (CRC960031 — Attachment
5).

The ECan investigating officer then appears to have rounded these figures up to
arrive at 570 L/s and 150,000 m*seven days. No annual volume limit was imposed
(this wasn’t ECan practice at the time), hence the fact that the original water right had
an annual volume of 6,000 mega litres (6,000,000 m®) that allowed for the irrigation of
up to 600ha appears to have been overlooked. The ECan interpretation of the
application would suggest an annual volume of 3,600,000 m® (150,000m*® x 24
weeks), a reduction in allocation of 40%. The significance of this was not immediately
realised by the applicants, who therefore did not lodge an objection to the consent.

On 15 September 2004 Mr Bob Hall of RJ Hall Civil & Environmental Consulting Ltd
(now GHD Ltd) lodged an application on behalf of Station Peak Ltd to change the
consent conditions of CRC960030, along with an application for a new take of water
(CRCO050726). The idea was to reduce the amount of surface water taken by Station
Peak for border-dyke irrigation under CRC960030, to enable this same amount of
water to be taken under CRC050726 from two new bores for spray irrigation, without
triggering the provisions of Resource Management (Waitaki Catchment) Amendment
Act 2004 (i.e. so that there was no increase in allocation).
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14.

15.

16.

17.

18.

19.

20.

21.

22.

While working through the processing of these applications the problem with the rate
and volume consented under CRC960030 was discovered. On 22 October 2004 Mr
Hall wrote to ECan pointing this out. After much discussion between the various
parties, CRC050726 was processed as a new application to take water, and was
therefore caught up in the Minister for the Environment’s call-in until the Waitaki
Catchment Water Allocation Regional Plan (Waitaki Plan) became operative®.

Meanwhile CRC960030.1 was processed as a request to replace reference to a
seven day volume with annual volumes specific to the separate takes by Station Peak
Ltd and Wainui Station Ltd. This application was not considered to represent an
increase in allocation over what had previously been consented, hence it was granted
non-notified on 29 March 2005.

However this still resulted in a shortfall in allocation, which couldn’t be rectified until
after the Waitaki Plan became operative.

Therefore CRC051795 was lodged with ECan on 24 December 2004 by Messrs Hall
and Neal Borrie of Aqualinc on behalf of Station Peak Ltd and Wainui Station Ltd
respectively. This application sought to take some of the additional water that had
been ‘lost when WTK826131A & B were replaced by CRC960030, to enable the
irrigation system to operate as designed. The application also sought to reflect the
fact that water is diverted from the Waitaki River to an irrigation race at a higher rate
than that specified in CRC960030.1 (570L/s), to allow for losses that occur along the
race prior to water being taken at Station Peak’s and Wainui Station’s separate
intakes (Attachment 1). A discharge to surface water was also applied for as part of
this application, to enable any excess water (bywash) left in the irrigation race after
Wainui Station had taken its allocation, to be discharged back to the Waitaki River.
The discharge channel was originally to be located on Station Peak land (at or about
140:1545-0055, as notified), but will now be on Wainui Station Ltd land (at or about
map reference 140:1565-0040, some 250m downstream).

Mr Stephen Douglass of URS New Zealand Ltd (URS) subsequently took over from
Mr Borrie representing Wainui Station in December 2006. Mrs Keri Johnston of
Irricon Resource Solutions has been engaged to represent both applicants at the
hearing.

This application was never called-in by the Minister for the Environment, but was
placed on-hold by the applicants, pending the Waitaki Plan becoming operative.

The application was considered to have reached a notifiable state on 19 January
2005°.

On 22 February 2007 further information under Section 92 RMA was sought
concerning this application. This comprised a request to confirm the minimum flow
proposed, an assessment of effects on water quality from the planned intensification
in land use, and an assessment of water needs. This request was considered to
have been fully answered on 27 March 2007.

On 4 August 2007 the application was publicly notified.

1 as per the Resource Management (Waitaki Catchment) Amendment Act 2004

2 refer to the letter from Ms Maria Bartlett dated 30 November 2005
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Notification

23. Details of the notification and wording are contained in Appendix 4 of the Introductory

S42A report.

Submissions

24. A total of 19 valid submissions were received. Four are in support, and all want to be
heard. Thirteen are opposed, with nine wanting to be heard. Two other submissions
are neither in support nor opposition.

25. Details of the submissions received for this application that are not common to all
applications are summarised below in Table 1. A summary of key issues / effects that
are common to all applications is provided in Appendix 5 of the Introductory s42A

report.

Table 1 — unique submissions on CRC051795

Submitter

Issues

Support/
Neutral/
Oppose

To be
heard

C Easton

Recognises the applicant’s good farming
practices and sustainable development
of their land. Considers that they should
be able to continue what they do well.

Support

No

RD Fenwick

Considers that the applicant has been a
responsible custodian of the land, and
should have priority over all other water
abstractors, including those for hydro-
electricity generation.

Support

No

G F Keeling

Considers that allocation above Black
Point should be 250 million cubic metres.
Considers users with annual volume will
be efficient, and will have no adverse
effect on the environment. Therefore the
submitter supports all of the applications
to take water in this reach of the Waitaki
River that are subject to an annual
volume.

Support

Yes

Lower Waitaki
Irrigators Ltd

Considers that replacement and new
applications to take water for irrigation
should be granted, because of the
benefits to the district.

Support

Yes

S Mahon & A
Erickson

Opposes any takes that impinge on the
natural beauty of the MacKenzie Basin
and the quality of the river water, and
any irrigation enterprise proposed for
above or alongside Lakes Pukaki and
Tekapo. Also opposes any consent
which threatens to compromise the intent
of Part Il RMA.

Oppose

Yes

Meridian Energy
Limited

Seeks that, if granted, these consents
will be in accord with any flow regime for
the Lower Waitaki River; the takes will be
accurately recorded and reported to

Conditionally
supports

Yes
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ECan; the effects of any land use
intensification will be avoided, remedied
or mitigated; and that the activities will
promote the sustainable management of
natural and physical resources.

PF Mcllraith Seeks to safeguard position as an Oppose No

existing irrigator and potential abstractor.
Also has concerns about potential effects
on the amenity values provided by
Parkers Creek. Also seeks justification
for the volume of water sought given the
presence of ‘self-irrigated soils’ within the
area irrigated by Station Peak Ltd and
Wainui Station Ltd (WN Cameron).

Waitaki Valley As for GF Keeling. Support Yes
Irrigators

DESCRIPTION OF THE PROPOSED ACTIVITY

26. CRCO051795

(a)

(b)

(©)

(d)

To continuously divert surface water from the Waitaki River between at or
about map references NZMS 260 140:124-034 and 140:134-027, at a
maximum rate of 720L/s for six to eight months per irrigation season (a
nominal 206 days).

To discharge any unused surface water from an irrigation race back to the
Waitaki River, at or about map reference NZMS 260 140:1565-0040°.

Water is to only be diverted to enable water to be taken and used for irrigation
under CRC960030.1, for the spray and border-dyke irrigation of up to 502ha of
pasture and feed crops.

An expiry date of 23 August 2030 is sought, which is the same as for
CRC960030.1.

LEGAL AND PLANNING MATTERS

Consent Requirements

27. The consent requirements under the RMA, Transitional Regional Plan (TRP) and
PNRRP for water permit applications are outlined in the Introductory s42A report.

28. In summary, this application is considered to be discretionary under the TRP, in
accordance with Section 77C(1)(a) RMA, as there are no rules that specifically apply
to the diversion and discharge of unused water to / from an irrigation race. The

3 this is approximately 250m downstream from the notified location of the proposed discharge, which
was 140:1545-0055
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29.

30.

31.

32.

33.

34.

35.

regional rule dealing with the diversion and discharge of natural water is not
considered to apply here, given that this activity is not associated with a “minor
realignment of, and minor improvement to, a watercourse,” nor will it occur within one
property (riverbed vested in the Crown®).

In terms of the rules of Chapter 5, PNRRP controlling diversions, these do not apply
in the area covered by the Waitaki Plan. The discharge is considered to be classified
as a permitted activity under Rule WQL1 of Chapter 4, PNRRP.

Under the Waitaki Plan the diversion is not permitted by Rule 1. As the diversion is
not for micro hydro-electricity generation or fisheries and wildlife, Rule 2(3) does not
apply. Therefore Rule 2(1) applies, and reference must be made to the
environmental flow regimes of Table 3.

The applicant has stated® that, as the diversion is non-consumptive, and the taking of
water is authorised under CRC960030.1 (which is subject to a minimum flow), they do
not believe that a minimum flow is required. However they have also stated that,
should the decision-makers determine that one is required, then they consider that
the low flow conditions specified in CRC960030.1 would be appropriate (80m?s at
Kurow, with a 50% reduction in abstraction when flows fall below 100m®s). They
anticipate that, in due course, these figures will be revised to reflect the low flow
regime specified in the Waitaki Plan (i.e. five years after the Plan becomes operative,
in accordance with Rule 25(2)(ii)).

As the relevant minimum flow specified in Table 3(xvii) is 150 m*/s in the Waitaki
River from the Waitaki Dam to the sea, along with associated flushing flows, this
aspect of the application is considered to be non-complying in respect of Rule 2.

Rule 2(1)(b) requires that no person shall take or use water unless the activity is
within the instantaneous allocation limit for the water body specified in Table 3. For
the Lower Waitaki River, an allocation limit of 90m®/s has been established based on
flows at the Kurow recorder. The proposed net diversion rate of 150 L/s (720L/s
minus the 550L/s authorised under CRC960030.1), is within the allocation limit for the
Waitaki River, taking into consideration the other consents on the river (refer to
Appendix 3 of the Introductory s42A report).

Rule 6 deals with annual allocation limits. ECan has assessed this as being
2,669,760 m®. This is based on the difference in flow rates between this application
and CRC960030.1 (720 — 570 = 150L/s) taken continuously over 206 days (150L/s x
24 hours x 3.6 x 206 days). Based on the priority order set out in Appendix 3 of the
Introductory s42A report, this application is over the allocation limit for agricultural and
horticultural activities in the Waitaki Dam to Black Point reach of the Lower Waitaki
River. Therefore this aspect of the application is also non-complying.

In summary, the proposed diversion is considered to be discretionary under the
TRP, and non-complying under both Rules 2 and 16 of the Waitaki Plan. The
discharge is considered to be discretionary under both the TRP and Chapter 4,
PNRRP.

% not considered to constitute a single property, as per past advice from ECan senior solicitor Mrs
Faye Collins

® 502 response received 16 March 2007
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DESCRIPTION OF THE AFFECTED ENVIRONMENT

36.

37.

A description of the values of the Waitaki River in general are provided in the
Introductory s42A report.

In terms of the sensitivity of the receiving environment to the discharge of bywash
water, | consider this to be low. This is because the quality of the discharge should
not be appreciably different to that of the receiving waterbody, and the rate of
discharge is very low compared with the flows in the receiving waterbody.

ASSESSMENT OF ACTUAL AND POTENTIAL EFFECTS

38.

39.

The list of effects that are considered to be relevant to surface water abstractions and
diversions, and discharges of surface water to water, are presented in the
Introductory s42A report. That report includes the presentation of the relevant
planning provisions which direct us to consider these effects.

The results of the audit of the applicant’s assessment of effects in relation to these
effects is set out below.

Adverse effect on ecosystems

40.

41.

42.

43.

44,

Water is diverted under land use consent CRC960031 from a braid on the true left of
the Lower Waitaki River to a diversion channel, and thence to a concrete intake
where the take is controlled by an adjustable system of steel plates. Water then flows
along an irrigation race to a fish screen, immediately following which the take is
continuously recorded. From here water flows to the Station Peak Ltd intake, and
thence to the Wainui Station Ltd intake (Attachment 1), where water is taken under
CRC960030.1. The race carries on through Wainui Station, delivering water to head
races from which border-dyke irrigation occurs. The race is approximately 5km in
length from the intake to the bottom of Wainui Station.

Currently there is insufficient bywash left over to justify a bywash channel from the
Wainui Station turnout, back to the river, however this will change if this application is
granted.

The proposed diversion has the potential to adversely affect freshwater ecosystems
of the Lower Waitaki River and its tributaries by impeding fish passage when too
much water is diverted from a braid into the diversion channel, and thence into the
irrigation race. Also, if two much water is discharged from the irrigation race, fish
could be encouraged to move up into it, where they could become stranded.

The diversion could also have a cumulative effect on aquatic ecosystems as there will
be a reduction in flow of 150L/s (the difference between the maximum diversion rate
sought under this application, and the maximum rate of take already authorised under
CRC960030.1), over a distance of 3.5 to 4km between the diversion and discharge
points.

The applicant has stated that the diversion is essentially non-consumptive, and that
any losses within the irrigation race will be a gain to shallow groundwater that
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45.

46.

47.

48.

49.

50.

51.

recharges the Waitaki River. They have had flows within the irrigation race gauged®
in order to determine how much water they need at the intake to enable Wainui
Station to take 570L/s at their property boundary (which is downstream of the Station
Peak intake). This is how the maximum diversion rate of 720L/s was derived.

As CRC960030.1 already authorises the diversion and abstraction of water from
within the irrigation race, the audit is limited to considering the effect of diverting an
additional 150L/s to the head of the irrigation race to make up for losses within the
race.

The effect of there being 150L/s less in the Waitaki mainstem over some 3.5 to 4km is
considered to be negligible, given the magnitude of the flows in that river, even at
times of low flows, and the fact that flows in the Lower Waitaki River are controlled by
the operator of the Waitaki Dam. This is further mitigated by the fact that a low flow
and allocation regime has been established in the Waitaki Plan, that all takes and
diversions will eventually be subject to, unless the specifics of the activity suggest
otherwise.

With regard to the risk of too much water being diverted to the irrigation race (i.e.
more than 150L/s), this is managed as part of the land use consent (CRC960031),
and by having an adjustable control structure at the intake. If too much water is
allowed into the race, this can be checked manually at a calibrated staff gauge
immediately below the fish screen (Attachment 1). The take is also measured
continuously at this point by a water level recorder and data logger, enabling the
retrospective checking of compliance with condition 1 of CRC960030.1.

Compliance monitoring of the take since the 2004/05 irrigation season has revealed a
high level of compliance with consent conditions overall. There has been some minor
non-compliance with the maximum rate of take, which was exceeded periodically in
each season. Some more significant exceedances were accepted by ECan
Environmental Protection Officers as being unavoidable (e.g. due to Transpower tree
felling operations blocking the race with a subsequent release of the dammed water,
and high flows in the Waitaki River due to releases from the Waitaki Dam).

While there is no bywash back to the river from the fish screen, apparently Mr
Graham Hughes of Fish & Game New Zealand has inspected the screen, and is
satisfied with its operation’.

No submitters have raised any specific concerns with the diversion of an additional
150L/s from, and discharge back to, the Waitaki River, or with the current operation of
this scheme in terms of effects on aquatic ecosystems. It is noted that the diversion
of up to 720L/s has already been occurring since the scheme became operational in
1982, until the problem with the volume specified in CRC960030 was detected in
2004.

With regard to the discharge, this would normally be a very small amount given the
race losses (approximately 25%), and the relatively small difference between the
diversion rate and the maximum rates of take under CRC051795 (i.e. 150L/s).

6 by Environmental Consultancy Services in October 2004. Estimated losses between the intake and
the top of Wainui Station’s irrigated area were approximately 25% over 2.5km (~75L/s/km).

" Mrs Sandy Cameron pers comm. 14 July 2008
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52.

53.

54.

55.

56.

57.

58.

On the basis of the above information it is concluded that actual and potential adverse
effects on aquatic ecosystems from the diversion of an additional 150L/s from the
Lower Waitaki River to the Station Peak / Wainui Station irrigation race, and the
discharge of up to 150L/s back to the Waitaki River, will have a minor effect on
aguatic ecosystems.

Therefore it is also considered that no additional mitigation is required in the form of a
low flow condition, as the diversion is essentially non-consumptive and cannot be
readily turned off, as this is controlled by works in the riverbed. Rather, once low flow
restrictions come into force in relation to CRC960030.1, the take is restricted at the
intake, which will result in all diverted water being returned to the Waitaki River.

While it is acknowledged that this is contrary to the provisions of the operative Waitaki
Plan, it is considered that, having had full regard to those provisions, the decision-
makers may decide not to implement some or all of these in relation to this long-
standing activity, provided the adverse effects are minor, in accordance with
s104D(1)(a) RMA.

However should the decision-makers conclude that low flow restrictions are
appropriate for this application, then | agree with the applicant that they should be the
same as those specified in CRC960030.1. This is because this proposed diversion
has essentially been part of the activity authorised by CRC960030.1 since the first
water right was granted in 1983, until it was unintentionally curtailed during the
processing of CRC960030.

While such a proposal is also inconsistent with Rule 2 of the Waitaki Plan, | consider
that it is consistent with Rule 25, which will bring existing activities into line with Rule
2 in due course.

At some stage in the future it may be determined that the current fish screen
arrangement no longer represents best practice, given the lack of a bywash from the
screen back to the river. However the requirement for a fish screen is a condition of
CRC960030.1, hence any changes will need to be made in respect of that consent,
such as through a review of consent conditions.

Should the Commissioners decide to grant this application, it will be important that it
is subject to consent conditions that link it to CRC960030.1, i.e. by having a maximum
combined abstraction rate of 720L/s when CRCO051795 is exercised with
CRC960030.1.

Adverse effect on other water users

59.

60.

There are no other water users taking water in the immediate vicinity of the proposed
diversion. The nearest downstream permit holder would appear to be Mr PF MlIraith
(CRC952146) some 10km downstream. As the combined maximum instantaneous
rate of take of all existing and proposed water permit holders in the Lower Waitaki
between the Waitaki Dam and Black Point is less than the 90m?/s limit of Table 3(xvii)
in the Waitaki Plan, it is concluded that no other water user or applicant will be
affected by granting this application in instantaneous terms.

However in terms of annual volumes, the applicant is seeking an allocation of an
additional 2,669,760m®. Based on the priority order set out in Appendix 3 of the
Introductory s42A report, this allocation is in excess of the limit set in Table 5 of the
Waitaki Plan for agricultural and horticultural activities for the Lower Waitaki River
between the Waitaki Dam and Black Point.
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61.

62.

63.

64.

As the diversion is essentially non-consumptive, with any losses from the irrigation
race returning to the Waitaki River, it is considered that there will be no material effect
on other water users. However the consent should still be subject to an allocation
limit, such as a combined annual volume when exercised concurrently with
CRC960030.1 of 7,933,260m* (3,639,000 + 1,624,500 + 2,669,760).

Therefore | consider that the only remaining issue to be resolved is the significance of
the technical non-compliance with the annual volume limit in the Waitaki Plan. This
will be determined in due course as part of the Commissioner’s deliberations on the
NBTC and Hunter Downs applications, as will the manner in which non-consumptive
diversions for irrigation purposes should be dealt with.

However for the reasons discussed in relation to effects on ecosystems, | consider
that the effect of granting this application will also be minor on other water users, i.e.
the net diversion rate is very small, the water is returned to the Waitaki River, and it is
essentially an existing activity.

With regard to Mr MCllraith’s concerns as to potential impacts on his irrigation
activities, it is considered that granting this consent would not have any measurable
effect on these, given the small rate of increase (150L/s) over what is currently
authorised. It is also noted that Mr MCllIraith takes from Wainui Stream some 10km
downstream of the Station Peak / Wainui Station intake, the flows of which are likely
to be boosted by the irrigation authorised under CRC960030.1.

Adverse effect on people, communities and amenity values

65.

66.

67.

68.

The applicant has not addressed the wider effects on community in respect of Policy
12, and availability of water to other activities listed in Objective 2 with regards to
annual allocations to activities. This policy specifies that any activity that falls outside
of the allocation limits specified in Table 5 of Rule 6, must demonstrate the effect of
granting the consent on the entitlements to other activities over the timeframe of the
consent.

Given that the diversion is essentially a non-consumptive existing activity, and
represents an increase of only 150L/s over what is actually authorised under
CRC960030.1, it is considered that the conclusion of any assessment in terms of
Policy 12 would be that there is no material effect on other entitlements.

Therefore, as noted above, the only outstanding issue is the significance of the
technical non-compliance with Rule 6, which will be determined by the decision-
makers in due course as already discussed.

It is also noted that several submitters have indicated their support for the granting of
this application.

Adverse effect on water quality

69.

The applicant states® that this effect will be no more than minor because the diversion
does not involve the use of water. Based on the information on file, my
understanding of how the diversion operates, and how the proposed discharge is to

8 so2 response receipted by ECan on 7 February 2007
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operate (as simply the bywash of any surplus water at the Wainui Station intake), |
agree.

Adverse effects of inefficient use of water

70.

71.

72.

73.

74.

75.

As noted immediately above, the proposed diversion does not involve the use of
water, but will enable the applicant's irrigation scheme to operate as originally
intended.  Efficiency of use has been considered during the processing of
CRC960030 and CRC960030.1, hence it is considered that the rates and annual
volumes specified in condition 1 of the latter consent represent an efficient use of
water.

In terms of potential inefficiencies associated with the diversion of water, it has
previously been noted that the flows have been measured along the race to quantify
the losses. These were estimated to be in the order of 25% in between the intake
and the top of Wainui Station in 2004, prior to any improvements. Apparently further
works designed to reduce losses (including sealing portions of the race), are currently
scheduled®.

These losses are considered to be fairly typical of open irrigation races, and compare
well with figures for the Orari-Waihi, Orari-Rangitata, Ashburton South Main and
Paparua Water Races of 46, 73, 75 and 80-90% respectively™®.

It is also noted that any losses to shallow groundwater will most likely end up back in
the Waitaki River, either directly, or via spring-fed streams further down gradient
(such as Wainui Stream).

With regard to Policy 21 of the Waitaki Plan, it is noted that the combined take is
continuously measured and recorded downstream of the fish screen, as well as at the
Station Peak and Wainui Station take points, to ensure compliance with conditions
1(a) and (b) of CRC960030.1.

Therefore | consider that the effects of the use of water associated with the diversion
are minor.

Adverse effect on Tangata Whenua values

76.

77.

78.

The Waitaki River has a Statutory Acknowledgment in the Ngai Tahu Claims
Settlement Act 1998. There are no silent file areas in the Station Peak / Wainui area.

The site of the proposed diversion and discharge is within the rohe of Te Runaka O
Waihao. On 17 January 2005 this Runaka sought more information concerning this
application. This was provided on 24 January 2005. No further comment was
provided.

Te Runaka O Waihao and Te Runanga O Ngai Tahu were served notice of this
application when it was notified in August 2007. A generic submission in opposition
was received from Te Runanga O Ngai Tahu.

% Mrs Sandy Cameron pers comm. 15 July 2008

0 RHC report on Timaru District Council applications CRC011979 & others (CO6C/17911)
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79.

The diversion has some small potential to adversely affect Tangata Whenua values,
however this should be minor provided that the rate of diversion is limited to the
maximum rate and annual volume applied for. As far as | am aware there are no site
specific issues of concern to Tangata Whenua with this activity.

Adverse effects on flood carrying capacity and erosion

80.

81.

Given the small rate of discharge (a maximum of 720L/s, with an average rate of
probably less than 100L/s), it is considered that any effects on the flood-carrying
capacity of any braid into which water is discharged will be negligible.

However it would be prudent to impose a condition requiring the discharge to not
cause any erosion. It is noted that a land use consent may be required to authorise
the excavation of the discharge channel where it enters the riverbed. Given the
anticipated small-scale of such works, it is not considered necessary to exercise the
provisions of S91RMA.

Summary of audit

82.

While the proposed diversion does not comply with Rules 2 and 6 as applied for, it is
considered that effects on the environment will be minor, of what is essentially a non-
consumptive long-standing small scale activity. There are no concerns with the
discharge, and effects are considered to be minor, subject to appropriate mitigation.

STATUTORY ASSESSMENT

Part Il Purpose and Principals

83.

84.

Part 2 RMA contains sections 5 to 8 which define the purpose and principles of the
RMA.

While there are unresolved matters in respect of Rules 2 and 6 of the Waitaki Plan, |
consider that the proposed diversion and discharge are consistent with the purpose
and principals of the RMA. This is because they had been occurring without concern
between 1983 and 2005, and would have continued to this day had not the allocation
inadvertently been reduced during the processing of CRC960030. They are also very
small scale activities that form part of the applicant’'s long-standing agricultural
activities that would appear to represent sustainable management.

Regional Policy Statement (RPS)

85.

86.

Under Section 104(1)(b)(iii) RMA, the consent authority shall have regard to any
relevant regional policy statement. The Canterbury Regional Policy Statement has
been operative since 26 June 1998.

Of significance to this application is Chapter 9, which relates to the management of
the Region’s water resources. The Waitaki Plan and PNRRP take into account
objectives and policies in the RPS, and address the issues outlined in more detail.
Relevant RPS provisions have been referenced in the Introductory s42A report. |
have had regard to the RPS throughout this assessment.
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Decisions on consents

87.

88.

S104B
89.

The proposed diversion of water is a non-complying activity and must be discussed in
the context of s104 RMA. If it meets the threshold test of s104D it must then be
considered under s104. The discharge of water to water is a discretionary activity,
and must be considered under s104B.

Section 104D outlines matters that must be considered when determining an
application for a non-complying activity. This section states that a consent authority
may grant a resource consent for a non-complying activity only if it is satisfied that
either the adverse effects of the activity on the environment will be minor
(s104D(a)(1)), or the application is for an activity that will not be contrary to the
objectives and policies of the relevant plan (s104D(1)(b)).

The decision-makers may grant or refuse the discharge aspect of the proposal as a
discretionary activity.

S104D(1)(a)

90.

As discussed in the assessment of effects section of this report, | am satisfied that
adverse effects of the proposed diversion on the environment will be minor, when
taking into account the proposed mitigation. Therefore | consider that this activity
passes this limb of the “gateway” test.

S104D(1)(b)

91.

Rule 16 of the Waitaki Plan which classifies the taking, diversion and damming of
water activities as non-complying states that the consent authority will have regard,
among other matters, to all the policies of the Waitaki Plan. The objectives and
policies of the Waitaki Plan that are relevant to each potential adverse effect have
been identified in the Introductory s42A report. A discussion of the policies and
objectives where | consider there is conflict with these applications is provided in the
following paragraphs. Where | am satisfied that there is no conflict with the policies
and objectives, or where no additional comment is necessary, | have not discussed
them.

Environmental flow and level regimes

92.

93.

94.

Policies 2 — 8 and 45 deal with environmental flow and level regimes.

Policy 4 outlines a number of matters that must be considered when setting an
environmental flow and level regime. As discussed in the assessment of effects
section above, | consider that a low flow regime is not necessary to mitigate or avoid
adverse effects of the proposed diversion. However should the decision-makers
conclude otherwise, then | recommend that the diversion be subject to the low flow
regime specified in CRC960030.1. While this flow regime is not considered to be
consistent with Policy 4, Rule 25 enables Rule 2 to affect the exercise of existing
consents within five years of the Plan becoming operative.

Policy 3 and 45 outline values that must be maintained when setting an
environmental flow regime for the Lower Waitaki River, and links directly to Rule 2
and the environmental flow and level regimes outlined in Table 3. Policy 3 is
incorporated in Policy 45(1)(ii) and is therefore discussed under that policy. The
comments made in respect of Policy 4 are also considered to apply to these policies.
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Allocation to activities

95.

96.

97.

Policies 10 to 14 deal with the allocation to activities. Policies 10 and 14 are not
applicable to this application, while Policy 11 provides the context when considering
Policies 12 to 14.

Policy 12 outlines a number of matters that must be considered, and links directly to
Rule 6 and the annual allocations to activities outlined in Table 5 of the Waitaki
Regional Plan. The proposed diversion is not within the annual allocation limit set for
this type of use between the Waitaki Dam and Black Point. However as discussed
earlier, the actual effect of this on the environment is considered to be minor, plus
there is an unresolved issue concerning non-consumptive diversions for other than
micro hydro-electricity generation, fisheries and wildlife.

The applicant has not assessed the effect of granting this consent application on
entitlements of water to other activities listed in Objective 2, and the matters outlined
in Policy 12. However in my audit | have concluded that there will be no material
effect on such entitlements.

Efficient and effective use

98.

Policies 15, 16 and 18 are relevant to this application in so far as it is important to
ensure that the maximum diversion rate and annual volume sought are reasonable,
and reflect the actual quantity needed to undertake the activity. In my opinion they
are.

Restrictions

99.

100.

101.

Policies 23 — 27 deal with restrictions during times of low water availability.

Policy 23 ensures that environmental flow and level regimes are complied with by
requiring all consent holders to restrict their rate of take during times of low flow. As
previously discussed, | do not consider that an environmental flow regime is
necessary in this instance. However if the Commissioners conclude otherwise, then
my recommendation is that they impose the same one as that of CRC960030.1, as
previously discussed.

Policies 25 and 26 deal with flow sharing among users and reliability of supply. As
there are a number of existing consents to take water in the Waitaki River which are
limited by low flow conditions, reliability of supply in the context of these policies is
discussed in more detail in a separate planning report.

Replacement of existing consents

102.

Policy 28 directs the consent authority to consider certain matters when deciding
replacement applications such as this one. Overall | consider that the application
complies with clause (a), given that work has been undertaken to improve the
efficiency of the irrigation race, and more work (including the sealing of some
sections) is scheduled.

Lower Waitaki River

108.

104.

Policy 45 deals with the environmental flow regime of the Lower Waitaki catchment.
Policy 45(1)(ii) enables access to water for the activities identified in Objective 2, to
the extent consistent with Objective 1.

As previously discussed, an environmental flow regime is not recommended for this
particular diversion. It is concluded that this non-compliance with the Waitaki Plan is
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not fatal to the application, given that effects on the environment of this longstanding,
small scale non-consumptive activity will be minor. Effects would be even less if the
decision-makers decide to impose the low flow regime specified in CRC960030.1.

Objectives

105.

| consider that the proposed activities are broadly consistent with the Objectives of
the Waitaki Plan, but technically inconsistent with Objective 2, given the non-
compliance with Rule 6 of the Plan.

Section 104(1)

106.

107.

108.

109.

110.

111.

112.

113.

114,

If the Commissioners consider that the proposed activities pass either of the two
“gateway” tests of s104D RMA, they are then free to consider the applications with
regard to s104(1).

Section 104(1) RMA outlines matters that the consent authority must have regard to
when considering an application.

With regard to s104(1)(a) RMA, the actual and potential effects of the activities have
been discussed in the audit of the applicant’'s assessment of effects, and summarised
in the discussion regarding s104D(1)(a). As discussed earlier, with the information
provided to date, | consider that all actual and potential effects will be minor.

With regard to s104(1)(b) RMA, the relevant provisions of the RPS, Waitaki Plan, and
PNRRP have been considered, Specifically, the relevant provisions of the Waitaki
Plan have been discussed in detail in the s104D(1)(b) discussion.

With regard to s104(1)(c) RMA, the consent authority can consider any other matter
relevant and reasonably necessary to determine the applications. Other matters that
the Commissioners may wish to consider include the integrity of the Waitaki Plan, and
the precedent effect of granting a consent over the annual allocation limit for
agricultural and horticultural activities.

With regard to plan integrity, the Waitaki Plan is an operative plan, and several
generic submitters have expressed concern with granting applications which
contravene its provisions (such as the minimum flow for the Lower Waitaki River),
which were developed after a lengthy consultation process.

In Annex 1 of the Waitaki Plan at paragraph 76 it states that:

“The environmental level and flow regimes, and the allocations to activities, are two key
components of the allocation framework established by this Plan. They should be binding
except in specific cases where it can be established that the adverse environmental effects of
the proposal are minor, and where the activity is not contrary to the objectives and policies of
this Plan.”

While the effects of the proposed activities, and their relationship to the provisions of
the Waitaki Plan are discussed elsewhere, | consider that this statement adds support
to the argument that consideration of any consent that is over the allocation limit is a
“key component of the allocation framework of the Plan”, and therefore must be
considered very carefully in light of both plan integrity and public confidence in the
plan development process.

The Waitaki Plan does not prohibit proposals that do not comply with annual
allocation limits such as this one. However granting this application could have a
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precedent effect which should be considered. In respect of the annual allocation limit,
it is noted that this application is, in the main, replacing a long-standing activity which
had been authorised from 1983 to 1993. Therefore the precedent effect of granting
this small scale non-consumptive (replacement) application can be distinguished from
other, much larger and totally new activities.

Section 107(1)

115.

Given the small scale and significance of the proposed discharge of water to water it
is considered that the decision-makers are not prohibited from granting the discharge
aspect of the proposal under s107(1) RMA.

RECOMMENDATION

Grant or Decline

116.

117.

118.

1109.

Section 104B RMA applies to any application which is a non-complying activity, and
states that the consent authority may grant or refuse an application for a non-
complying activity, and may impose conditions under s108.

Having considered all relevant matters outlined in s104D RMA which contains
particular restrictions for non-complying activities, | consider that all actual and
potential effects are minor, and therefore the diversion passes the gateway test of
s104D(1)(a).

Therefore under s104B RMA | recommend that this application is granted, pending
resolution of the annual volume and environmental flow regime questions discussed
earlier in this report.

As noted elsewhere in this report, while granting this application is inconsistent with
some aspects of the Waitaki Plan, it is considered that careful consideration of the
specifics of this activity (primarily its small scale, non-consumptive and long-standing
nature), strongly suggest that it would promote the purpose of the RMA to grant it.

Duration

120.

121.

122.

123.

The applicant has requested an expiry date of 23 August 2030, consistent with that of
CRC960030.1.

Section 1.3.5 of Chapter 1 of the PNRRP sets out matters for decision-makers to
have particular regard to when considering the duration of resource consents.
Resource consents (other than for land use or subdivision) can be granted for a
maximum duration of 35 years. Some of the key factors which | would like to direct
the Commissioners attention to are:

(a) the nature and sensitivity of the affected environment.

The Lower Waitaki River is highly valued for its water resources both instream and
out-of-stream, and it is sensitive to changes such as those that arise from land use
intensification, large new abstractions and new flow regimes, and the introduction of
organisms such as Didymosphenia and Lagarosiphon. By requiring applicants to go
through the replacement consent process on a reasonably “regular’ basis they must
demonstrate that their on-going activity is not having a significant adverse effect on
the environment in the face of any changes in the environment (e.g. becoming more
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124,

125.

126.

127.

128.

129.

sensitive, or where the level of knowledge has increased), and that the proposed
consent conditions represent best practice in avoiding or mitigating adverse effects;

(b)(ii) the level of compliance monitoring, environmental impact monitoring and action
required by the conditions on the resource consent.

Given the matters raised in (a) above, it is appropriate that the matters set out in (b)
are considered on a reasonably “regular” basis.

(b)(x) guidance from resource management case law.

In PVL Proteins Ltd v Auckland Regional Council (A061/01), the Courts considered
the previous ‘duration cases,’ and the relative merits of the review versus the
replacement consent process. While the common ground between the PVL Proteins
case and these applications is limited™, it is considered that the case usefully moves
on from the strong reliance placed on review conditions since The Medical Officer of
Health v Canterbury Regional Council and Ravensdown Fertiliser Co-operative
Limited [(PT) W109/94] decision. The significance of this distinction is perhaps best
demonstrated by the fact that the development of an allocation regime for the Lower
Waitaki River has been made problematic in the extreme by the fact that the consents
for the operation of the Waitaki Dam were granted for 35 years.

Also, in Bright Wood NZ Ltd v Southland RC (C143/99) dealing with a discharge to air
and discharge of stormwater to water from a timber processing operation in
Southland, the Court noted that the applicant is “...entitled to as much security of term
as is consistent with sustainable management”. The Court then went onto make a
distinction between the two discharges, resulting in the applicant’s request for a 25
year term being upheld for the discharge to air (no major concerns), but the term for
the (problematic) discharge to water being held to the 15 years originally imposed by
the consent authority. It is considered that these are useful matters to keep in mind
when determining an appropriate duration for these applications.

A number of submissions have been made which consider the potential duration for
water permits. Most of those submissions consider that a duration of 10 to 15 years
is appropriate. My personal opinion is that this particular application can be granted
for longer than this, given the small scale and significance of the effects, and the
inter-relationship with the activities authorised under CRC960030.1. Therefore |
recommend that this application be granted with an expiry date of 23 August 2030.

RECOMMENDED CONDITIONS

130.

131.

Comments on the mitigation proposed by the applicant for this application has been
provided earlier in this report.

Should the Commissioners decide to grant this application, a set of recommended
conditions is appended for their consideration (Attachment 6).

! the appellants objected to the 10 year duration of a consent to discharge contaminants to air from
the operation of a slaughterhouse, rendering plant, hot water and steam raising plant in an
environment that was at risk of becoming more sensitive in the “near future”
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Signed:

Warwick Pascoe
Consultant Investigating Officer
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g / :

Gillian Ensor
Consents Project Leader - Waitaki
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