Before the Hearing Panel appointed by Canterbury
Regional Council

IN THE MATTER OF The Resource Management Act
1991

AND

IN THE MATTER OF  Application = CRC073249 by
Sunny Downs Limited for a water
permit to take and use water for
irrigation purposes.

Section 42A Officer’s Report

Date of Hearing: August 11™ 2008

Report of David Just

1.

| have been employed as a Consents Investigating Officer by The Canterbury
Regional Council (CRC) since January 2006. | hold a Bachelor of Science in Zoology
and a Master of Science in Animal Physiology from Canterbury University. | have 2 %
years relevant experience in resource management focused primarily on water
resources management.

This report is prepared under the provisions of Section 42A of the Resource
Management Act 1991 (RMA). This section allows a Council officer to provide a
report to the decision-maker on a resource consent made to the Council, and allows
the decision-maker to consider the report at the hearing. Section 41(4) of the RMA
allows the decision-maker to request and receive from any person who makes a
report under Section 42A "any information or advice that is relevant and reasonably
necessary to determine the application”. This report will provide the decision-maker with
information and advice related to:

(@) The background to the application;

(b) Details of the notification of the application and any submissions received;

(©) An outline of the relevant legal and planning provisions;

(d) Comments on the assessment of environmental effects provided;

(e) Details of Council policy relevant to the application;

® Comments in relation to the matters specified in Part Il of the RMA; and

(9) Comments on the decision to be made by the decision-maker including
comments on whether the application can be granted or should be declined; if
the application is to be granted what measures are required to avoid, remedy
or mitigate any adverse effects; what monitoring should be undertaken and the

duration of consent.

It should be emphasised that any conclusions reached or recommendations made in
this report are not binding on the decision-maker. It should not be assumed that the
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decision-maker will reach the same conclusion or decision having considered all the
evidence to be brought before it by the applicant and submitters.

This report should be read together with the introductory s42A reports which give an
overview of all applications presented at this hearing. The introductory s42A report
covers issues that are common to all applications, and will provide the decision-maker
with information and advice related to the notification of all applications and any
submissions received, and an outline of the relevant legal and planning provisions.

INTRODUCTION

5.

8.

Sunny Downs Ltd, herein “the applicant”, has applied to take and use water from a
waterhole for the spray irrigation of 115 hectares, and for a change of conditions to a
consent to discharge water to water at Eastern Road, Otekaieke. Attachment One is a
map of the general location of the proposal, showing the locations of the current
authorisations on the property, and Attachment Two outlines the point of take and the
area to be irrigated.

No site visit has been undertaken as part of the processing of this application.

The applicant engaged the services of Mr Warwick Pascoe, ADAM Environmental
Ltd, to prepare the assessment of effects and respond to information requests. The
applicant has subsequently engaged the services of GHD Limited to respond to
information requests and provide representation at the hearing.

The applicant has requested a duration of 35 years.

Background

9.

10.

11.

These applications were lodged 12 December 2005, and at the time the property to
which the proposal relates was owned and operated by New Zealand Deer Farms
Limited.

The applicant currently holds three resource consents on the property which relate to
this proposal:

(@) CRC000472.1 (Attachment Three) — to dam water and divert water from an
unnamed farm drain, at or about map reference NZMS 260 140:163-925, for
irrigation purposes.

(b) CRC000473.2 (Attachment Four) — to discharge water into water to augment
an unnamed farm drain at or about map reference NZMS 260 140:163-925, for
irrigation purposes.

(© CRC951084.3 (Attachment Five) — To take water from a spring at or about
map reference NZMS 260 140:162-925 for irrigation of up to 115 hectares. The
take authorised equates to 12 hours of pumping per day.

This application was lodged as CRC951084.2 to change of conditions to
CRC951084.1 by New Zealand Deer Farms Limited to increase the take of water
from 12 hours per day to 24 hours per day. CRC951084.2 was subsequently
determined as being a new application and was given the consent number
CRCO073249, which applicant is now pursuing and is the subject of this report.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

New Zealand Deer Farms Limited has transferred CRC951084.1 to the applicant as
CRC951084.3.

A CRC compliance monitoring inspection undertaken on 11 November 2005 identified
significant non-compliance with the conditions of resource consent CRC951084.1
(now transferred as CRC951084.3 — Attachment Five). This consent authorises the
taking of water at a rate not exceeding 45 litres per second with a volume not
exceeding 1,944 cubic metres per day. It is noted that 1,944 cubic metres per day
equates to 12 hours per day pumping at the rate authorised.

The previous consent holder diverted the entire spring flow into the dam, and any flow
in excess to that impounded in the dam was discharged via the spillway. The
monitoring visit established that the rate of flow from the spring entering the dam
exceeded the maximum authorised take of 45 litres per second. Assuming the
maximum volume of water of 63,000 cubic metres is impounded, and no water is
taken for irrigation, the flow of water being discharged into the drain would therefore
also exceed the maximum authorised rate of discharge specified as 45 litres per
second.

New Zealand Deer Farms Limited initially sought also to change the conditions of
CRCO000473 to remove the rate of discharge specified and to make it explicit that it
authorises the spilling of the entire flow of the spring, less the amount taken for
irrigation.

The applicant states that the abstraction at twice the rate authorised has been
occurring for over 20 years, and inadvertently at a rate of up to 50 litres per second
possibly since the construction of the storage dam in 1999.

The existing resource consents intended to divert water from the spring into a race
alongside the storage dam, at which point 45 litres per second would be diverted into
the storage dam, with the remaining flow continuing along the race.

The current applicant seeks to reinstate the original proposal to that which was
applied for, and consequently the variation to discharge permit CRC000473 initially
sought is no longer required, and CRC000473.1 was withdrawn on 16 July 2008. This
permit was transferred as CRC000473.2 to the applicant on 17 July 2008.

The existing resource consents which relate to this proposal are due to expire on 28
June 2030.

CRCO073249 was lodged as a change of conditions to CRC951084.1, receipted by the
CRC on 12 December 2005 at which date it is considered notifiable. Under S127 of
the RMA a change to the duration of a consent cannot be applied for, and | consider it
was therefore implied that the expiry sought was that of CRC951084.1, being 28 June
2030.

CRCO073249 has been determined as a new application and while | cannot find any
record that a duration of 35 years was expressly sought, the application was notified
as seeking a duration of 35 years.

Notification

22.

Details of the notification and wording are contained in Appendix 5 of the introductory
s42a reports.
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23. CRCO073249 was notified with a duration of 35 years sought. As noted above the
duration applied for is somewhat unclear.

Submissions

24, Details of the submissions received for this application that are not common to all
applications are contained in Table 1. A summary of key issues/effects that are
common to all applications is provided in Appendix 6 of the introductory s42a report.

community (including themselves)
downstream of water take. Flows in
Otekaieke River, extent to which minimum
flow is certain, other users of the water. 2
applications for same water.

Submitter Issues Support/ To be
Neutral/ heard
Oppose
Fish and Game CSI Low flows, Water quality, Contribution of Oppose | Yes
Invertebrates and mix of genes in trout
population between Waitaki River
Department of Water quantity and flow, water quality, fish | Oppose | Yes
Conservation passage, uncertainties in AEEs
Meridian Energy Take into account land use effects, require | Support | Yes
water metering, promote sustainable
management
Waitaki First Water to be applied via spray or trickle Oppose | No
Incorporated irrigation.
Soil moisture level reporting monthly
Minimising of leaching
Cumulative effects
Mr G Jarvis New consents may impact on existing Oppose | No

Table 1: Summary of submissions on application CRC073249

25. CRCO073249 was notified with CRC000473.1, however for the reasons outlined above
CRCO000473.1 has been withdrawn. | note that there are no submissions received that
refer specifically to the change of conditions to the discharge permit that was sought
under CRC000473.1, and the submission of Mr G Jarvis was specific to CRC073249

only.

DESCRIPTION OF THE PROPOSED ACTIVITY

26. The applicant proposes the following activities:

(@) To take water from waterhole 140/0548 at or about map reference NZMS 260
140:1620-9250 at a rate not exceeding 45 litres per second, with a volume not
exceeding 3,888 cubic metres per day and a volume not exceeding 490,500
cubic metres per year.

(b) To use the water taken for the irrigation of 115 hectares of crops and pasture
excluding milking dairy cows and beef feedlot.

(© To install a fish screen on the pump intake

(d) Undertaking the activity subject to avoiding:
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e exceeding field capacity of the soil
o leaks from pipe and structures

e use of water over non-productive land such as impermeable surfaces and
riparian margins.

(e) Monitor and manage Nitrate Nitrogen inputs through a farm management plan.

® Cease taking water upon 48 hours on notice to allow the CRC to measure
natural flows in the Otekaieke River

(9) Cease taking water when the flow in the Otekaieke River above the Weir at
map reference 141:143-880 (Attachment One) fall below 200 litres per second.

(h) Install a backflow preventer valve on the irrigation system associated with the
take
() Meter and record the take

LEGAL AND PLANNING MATTERS

Consent Requirements

27. The consent requirements under the RMA, Transitional Regional Plan and proposed
Natural Resources Regional Plan for water permit applications are outlined in the
introductory s42A report. A summary of the requirements for this application are
provided in Table 2 below, with a detailed discussion of the Waitaki Catchment Water
Allocation Regional Plan (WCWARP) rules in the following paragraphs.

Use RMA | TRP pNRRP WCWARP

Rule Rule Rule 2(2) | Rule 6 Classifying

2(1)(a) 2(1)(b) Rule
Irrigation | S14 | Discretionary | n/a Table No n/a Table 5, | Rule 16

3(xxii) allocation row v Non-

5-year, 7- limit Ag & complying

day low stated Hort

flow

Table 2: summary of consent requirements for application CRC073249.

28.

29.

Rule 2(1)(a) requires that no person shall take or use water unless the flow in the
relevant river is above the minimum flow.

The waterhole from which abstraction is sought is considered to be part of the
Otekaieke River and is classified under Table 3, row (xxii) for all other rivers and
streams which specifies a minimum flow of the 5-year, 7-day low flow. The applicant
proposes that the 5-year, 7-day low flow is 200 litres per second above the Weir at
map reference 141:143-880 (Attachment One). The minimum flow proposed has been
reviewed by Canterbury Regional Council (CRC) Water Resources staff who agree
that this is appropriate as per the methodology outlined in the WCWARP. The
proposed abstraction therefore complies with this rule.
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30.

31.

32.

Rule 2(1)(b) requires that no person shall take or use water unless the activity is
within the allocation limit for the water body specified in Table 3. There is no
allocation limit for this water body.

Rule 6 deals with annual allocation limits. The proposed activity is classified under
agricultural and horticultural activities downstream of Waitaki Dam but upstream of
Black Point and is over the allocation limit for this activity. See appendix 3 of the
introductory Section 42A report for annual allocation and priority tables.

Given that the activity contravenes Rule 6, the proposed activity is classified as non-
complying under Rule 16.

DESCRIPTION OF THE AFFECTED ENVIRONMENT

33.

34.

35.

36.

37.

38.

39.

40.

A description of the values of the Waitaki Valley in general are provided in the
introductory s42A report.

The Otekaieke River is a tributary of the Waitaki River the confluence with which is
approximately 1 kilometre beyond the township of Otekaieke on State Highway 83.

The applicant provides the following from Meridian Energy’s Assessment of Effects
for Project Aqua:

“Otekaieke River — Braided riverbed where some of the channels have clear shingle and some
are covered in weeds. Riverbanks are densely covered in gorse, willow and broom with the
bordering land in pasture. River flow and water quality are predominantly natural.”

The applicant has provided comment obtained from the Ministry for the Environment’s
summary of submissions on the Waitaki Plan:

“The Otekaieke River is a tributary of the Waitaki River similar in character to the Otiake
Stream. The Otiake Stream has some flow in the upper reaches, but only flow in the lower
reaches after heavy rain. Both contain rainbow and brown trout and some salmon and are
important in that they provide invertebrates and a mix of genes in the sports fish populations.”

The description is consistent with the values outlined in the submission received from
Fish and Game on this application. In the submission received it is stated that while
the Otekaieke has reasonable flows in the upper reaches, and is connected to the
Waitaki River, it suffers low flows in summer. Electric fishing shows populations of
adult brown and rainbow trout, and salmon, however the river does not offer much
angling opportunity as there is little holding water. As noted above, the importance of
the Otekaieke River identified by Fish and Game lies in its contribution both to the mix
of genes in the trout population when it is connected to the Waitaki River, and the
aquatic invertebrates it provides.

| note that the Otekaieke River is not noted as an waterway of significant recreational
or instream values in CRC Inventory reports of these values within the Canterbury
Region (U04/13 and U04/14).

The applicant states that the dam is stocked with rainbow trout and has been fenced
off to protect water quality and the fish and waterfowl habitat that has been created.

Environment Canterbury Report R05/16, Seven day mean annual low flow mapping
of the tributaries of the Waitaki River states the following:
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41.

42.

43.

44,

45,

46.

“The Otekaieke River is similar to the Kurow River, in that there is plenty of flow information for
the upper part of the catchment, and there is significant amount of abstraction occurring. The
lowest site, at the SH83 Bridge also has no historical measurements. As with the Kurow it
could be assumed that it was always dry and therefore no records kept. On every visit during
the 2003/2004 field survey this site was dry. “

It was recommended in report R05/16 that further measurements be done in the
lower part of this catchment to determine the flow loss rates for different flow
conditions.

The waterhole from which abstraction is sought (140/0155, Attachment One) is a
spring with a man-made watercourse that presently flows through the applicant’s
property via the dam, and on to the Otekaieke River where it confluences at or about
map reference NZMS 260 140:164-934.

The water source for the spring appears to be from a pond adjacent to the Otekaieke
River at map reference NZMS 260 140:155-917 (Attachment One). The pond is
understood to lose water through a limestone fissure where it re-emerges as spring
140/0155 (Attachment One). The applicant holds an authorisation to take water from
the pond (CRC950552) and to protect the flow in the spring, and the associated
consent previously held by New Zealand Deer Farms Limited, CRC950552 is
required to cease abstraction when the water level drops below 95.74 metres above
sea level.

The applicant has stated that there are no existing consent holders on the Otekaieke
River located downstream of the proposed abstraction.

| have checked Environment Canterbury’s GIS database and | concur with the
applicant that there are no consented downstream abstractions.

There are five existing authorisations to abstract from the Otekaieke River totalling a
rate of 352 litres per second. These are detailed in Appendix Three of the Introductory
Report.

ASSESSMENT OF ACTUAL AND POTENTIAL EFFECTS

47.

The effects that have been considered for this type of activity (surface water
abstraction and discharge) are presented in the introductory s42A report. That report
includes the presentation of the relevant planning provisions which direct us to
consider these effects. A detailed discussion regarding the assessment of individual
effects for this application is provided in the following sections of this report.

Adverse effect on ecosystems

48.

49.

50.

The applicant is not aware of any concerns with instream values and states that Mr
Graeme Hughes of Fish and Game does not have any concerns about the applicant’s
existing operation. There is however no supporting documentation or written approval
provided with this statement.

As noted above the applicant proposes that the 5-year, 7-day low flow is 200 litres per
second above the Weir at map reference 141:143-880 (Attachment One).

| note that submissions received have raised concerns with low flows in the Otekaieke
River and subsequently the Waitaki River
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51.

52.

53.

54,

55.

Environment Canterbury Water Resource staff have reviewed the proposed minimum
flow and advise that they are satisfied that the flow proposed by the applicant is
appropriate for protecting the values of Otekaieke River.

The entire flow from the spring is currently fed through the storage dam and in the
event that the dam contains less than the authorised maximum holding capacity of
63,000 cubic metres, a minimum flow resulting in a cessation of take would result in
no positive effect on the Otekaieke River until dam is full to capacity and spills the
water not taken into the watercourse which confluences with the Otekaieke River.

The applicant has advised that they intend to operate the proposal as it was originally
applied for, seeking under this application to authorise the abstraction of water for 24
hours compared with the 12 currently authorised under CRC951084.3. With the
alterations to the current operation of the take outlined by the applicant, any water not
taken will bypass the dam and continue on to the confluence with the Otekaieke River
shown on Attachment One, and | am satisfied that the minimum flow will be able to be
complied with.

There are no identified values within the watercourse which exits the spring and
confluences with the Otekaieke River, and | note furthermore that CRC951084.3
currently authorises the rate of abstraction sought, albeit for only 12 hours per day.

Given the advice received by Water Resource staff and subject to the minimum flow
proposed, | consider that the adverse effect of the proposed take on ecosystems will
likely be minor.

Adverse effect on other users

56.

57.

58.

59.

60.

The applicant states that the only current water permit holders downstream of the
proposed abstraction are located beyond the confluence of the Otekaieke and Waitaki
Rivers.

| note that a submission received by Mr G Jarvis (submission ID 17412) identifies
concerns relating to the community downstream of the water take, and additionally
other users of the water.

The allocation to the Otekaieke River, including this take, will not exceed the mean
flow and accordingly the flow sharing threshold is not exceeded. The flow regimes on
tributaries is discussed in Report 3.

As noted above the proposed minimum flow has been reviewed and is considered
adequate to protect values in the Otekaieke River, including permitted uses that may
be located downstream of the proposed abstraction.

Given the above | consider that the adverse effect on other users will likely be minor.

Adverse effect on people, communities and amenity values

61.

62.

The applicant has proposed to fit a fish screen to the pump intake from the dam which
they consider should prevent fish resident in the storage dam from being harmed.

| note that Fish and Game have raised issues in relation to the contribution of the
Otekaieke River population of trout and invertebrates to the fishery on the Waitaki
River. Fish and Game have asked to be heard in support of their submission.
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63.

64.

65.

66.

67.

68.

A submission received by Mr G Jarvis (submission ID 17412) raises concerns relating
to the Otekaieke community located downstream of the water take.

| consider that the minimum flow proposed will adequately protect people, community
and amenity values associated with the Otekaieke River.

The proposal is located on private farmland, that is currently irrigated, albeit
previously to an extent that was not previously authorised by a resource consent. As
such | consider the proposed use for irrigation is unlikely to adversely affect amenity
values.

The annual volume sought under this application sits outside the annual allocation
provided for in Table 5 of the WCWARP for agricultural and horticultural activities.
The granting of this consent would therefore potentially reduce the amount of water
available for other activities including community supply. The applicant has not
provided an assessment It should be furthermore noted that the annual volume
sought may not reasonably be attainable and this will be discussed below under
“adverse effect of an inefficient take”.

The applicant has not addressed the wider effects on community in respect of Policy
12 and availability of water to other activities listed in Objective 2 with regard to
annual allocations to activities. This policy specifies that any activity that falls outside
of the allocation limits specified in Rule 6, Table 5 must demonstrate the effect of
granting the consent on the entitlements to other activities over the timeframe of the
consent.

Without hearing from submitters, and because the applicant has not assessed the
adverse effects of the allocation sought on other activities, | cannot determine the
extent of adverse effect of the proposed take on people, community and amenity
values.

Adverse effect of an inefficient take

69.

70.

71.

72.

73.

The taking of water in excess of that required for the intended use may contribute to
water levels being unnecessarily reduced and less water available for other users.

The applicant is proposing to irrigate 115 hectares of crops and pasture using
rotorainers and K-line. The applicant has stated that they intend to install a system
that will enable estimation of how much water is in the dam for irrigation at times
when inflows are less than 45 litres per second, and considers that given the limited
storage capacity of the dam, this will promote careful use of the water.

The applicant states that the proposed irrigation is less than maximum
evapotranspirative losses during the peak of most seasons, and that during dry
seasons the area to be irrigated will be reduced accordingly to maintain an efficient
application rate.

An efficiency condition requiring that the applicant ensure that water used does not
exceed that required to return the soil to field capacity, avoid leakage from pipes and
structures, and avoid use of water on non-productive land, is proposed.

The applicant has proposed an annual volume of 490,500 cubic metres, noting that
the property is used as an arable farm, is covered in light soils and receives an
effective irrigation season rainfall of 205 millimetres.
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74.

75.

76.

77.

78.

79.

| have audited the annual volume proposed against the methodology outlined in
report U05/15 to which Policy 16 of the WCWARP refers and consider that it is both
reasonable and efficient for the irrigation sought and therefore consistent with Policy
16.

As this application was initially receipted as a change of conditions and only later
determined to be a new application. Granting a change of condition replaces the
previous authorisation, however granting a new application does not necessarily
replace the previous authorisation.

Two authorisations operating concurrently on a property, and furthermore from the
same abstraction point can result in compliance monitoring difficulties, particularly in
determining compliance with conditions that limit annual volumes and cessation at
low flows in the relevant waterway required under one authorisation and not the other.

The applicant lodged this as a change of conditions and intended initially for this
proposal to replace the previous authorisation. Subsequent to this application having
been determined as a new application the applicant has not made it clear as to
whether they retain the existing authorisation, CRC951084.3, or how the water sought
in terms of this permit is to operate in conjunction with the existing authorisation.

If the commissioners are of a view to granting this application | recommend a
condition requiring the surrender of the CRC951084.3 before the first exercise of this
consent. Alternatively the applicant may choose to operate the two authorisations
concurrently, in that CRC951084.3 could effectively operate for 12 hours per day and
this authorisation for the remaining 12 hours. | consider however that this would
necessitate a reduction in the daily and annual volumes sought.

Given the mitigation proposed, and the mitigation recommended, | consider that the
proposed abstraction represents a technically and allocatively efficient use of water
and that the adverse effect of an inefficient take will likely be minor.

Adverse effect of use on water quality

80.

81.

82.

83.

84.

The applicant states that the existing landuse is arable and mixed farming, with stock
comprising deer and sheep and that the dam from which water is taken for irrigation is
fenced off to protect the water quality and habitat in the dam for fish and waterfowl.

The applicant has also proposed undertaking the activity subject to the requirement to
manage Nitrate Nitrogen on the area over which irrigation is sought, furthermore
detailing methodology and modelling by which Nitrogen inputs and losses on the
property will be managed. Additionally the water will not be used for irrigation of
pasture for milking dairy cows.

| note there have been a number of submissions that have raised the potential for
intensification and farming practices to adversely affect water quality.

The applicant proposed mitigation on 04 July 2008 to ensure that the adverse effects
on water quality are minimal. | note that the proposed condition is consistent with
similar conditions that are used to manage Nitrogen inputs resulting from the use of
land facilitated by irrigation of farms on the Canterbury Plains.

The property is currently irrigated, albeit to an extent only partially authorised by
resource consent CRC951084.3, and the existing authorisation does not expressly
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85.

86.

87.

stipulate that the water taken must be used efficiently and no mitigation relating to
efficiency is included in the conditions specified on the consent document.

A considerable proportion of the area to be irrigated is elevated relative to the point of
take, and the applicant has proposed requiring the installation of a backflow preventer
valve in the event that the irrigation system is used to distribute effluent, fertiliser, or
other injected contaminants. This will mitigate against the potential for injected
contaminants to be drawn back into the pond during pump shutoff or failure.

There are no indications of groundwater or surface water quality issues within the
vicinity of the applicant’s property, due partly to a scarcity of data. There is also no
information to indicate that the receiving environment will be unusually sensitive to the
proposed use.

| do consider however that subject to conditions:

e limiting the use of land to preclude irrigation of pasture for milking dairy cows

e management of nitrogen inputs onto the land in accordance with a farm
management plan

e requiring the efficient use of water consistent with the details of the proposed
activity

and taking into account that the existing use is irrigated farmland, that the adverse
effect of the proposed use on water quality will likely be minor.

Adverse effect on Tangata Whenua values

88.

89.

90.

The site of the proposed abstraction is within the rohe of Te Runaka O Moeraki. Te
Runaka were advised of this application upon receipt and at that time raised concerns
relating to excess nutrient flow impacting on water quality.

Te Runaka O Moeraki and Te Runanga O Ngai Tahu were served notice of the
application in August 2007. Submissions were received in opposition to this
application from Te Runanga O Ngai Tahu.

| consider the conditions propose by the applicant in respect of the proposed use on
water quality will adequately address the concerns that Te Runaka O Moeraki have
raised in the pre-notification advice. However given that there are submitters to be
heard which identify cultural values, | cannot conclude whether the actual and
potential effects on the cultural values of the area will be minor.

STATUTORY ASSESSMENT

Part Il Purpose and Principals

91.

92.

Part 2 of the RMA contains sections 5 to 8 which define the purpose and principals of
the RMA.

I am unsure whether the proposal is consistent with the purpose and principles of the
RMA most notably Section 7 (g), Other Matters, in relation to allocation limits given
that the applicant has not assessed the effects of the proposal on other activities.
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Regional Policy Statement (RPS)

93. Under Section 104(1)(b)(iii) of the RMA, the consent authority shall have regard to
any relevant regional policy statement. The Canterbury Regional Policy Statement
has been operative since 26 June 1998.

94. Of significance to these applications is Chapter 9, which relates to the management
of the Region’s water resources. The WCWARP and PNRRP take into account
policies in the RPS and address the issues outlined in more detail. Any assessment
of effects has been made using these documents and therefore | have had regard to
the RPS throughout this assessment.

Decisions on consents — Water Permits

95. The taking and use of water is a non-complying activity and must be discussed in the
context of s104 of the RMA.

96. Section 104D outlines matters that must be considered when determining an
application for a non-complying activity. This section states that a consent authority
may grant a resource consent for a non-complying activity only if it is satisfied that
either, the adverse effects of the activity on the environment will be minor
(s104D(a)(1)), or the application is for an activity that will not be contrary to the
objectives and policies of the relevant plan (s104D(1)(b)).

$104D(1)(a)

97. As discussed in the assessment of effects section of this report, with the information
provided to date, | am not satisfied that the adverse effects of the proposed activity on
the environment will be minor, particularly taking into account that the applicant is
seeking allocation to this activity above that specified in the WCWARP.

$104D(1)(b)

9s8. Rule 16 of the WCWARP which classifies this activity as non-complying states that
the consent authority will have regard, among other matters, to all the policies of the
WCWARP. The objectives and policies of the WCWARP that are relevant to each
potential adverse effect have been identified in the introductory s42A report. A
discussion of the policies and objectives that are of particular relevance to this
application is included in the following paragraphs.

Environmental flow and level regimes

99. Policies 2 — 8 and 44 deal with environmental flow and level regimes.

100. Policy 4 outlines a number of matters that must be considered when setting an
environmental flow and level regime and is particularly relevant to this application. |
am satisfied that the effects on the values of Otekaieke River will be consistent with
this policy.

101. Policy 3 and 44 outline values that must be maintained when setting an
environmental flow regime for tributaries of the Waitaki River and links directly to Rule
2 and the environmental flow and level regimes outlined in Table 3. In (i), this policy
recognises the natural and recreational values of tributaries of the Waitaki River.
Neither the Otekaieke River or the spring from which abstraction is sought are
permanently connected to the Waitaki River and are not identified as having
significant recreational values, and | am therefore satisfied that the application is not
contrary to policy 44(i).
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Policies on the allocation to activities

102.

103.

104.

105.

Policies 10 to 14 deal with the allocation to activities. Policy 10 is not applicable to this
application.

Policy 12 outlines a number of matters that must be considered and links directly to
Rule 6 and the annual allocations to activities outlined in Table 5 of the WCWARP.
This application is over the annual allocation limit set for this type of use between the
Waitaki Dam and Black Point. In accordance with Policy 12 the applicant must
demonstrate the effect of granting the consent on the entitlements to other activities
over the timeframe of the consent.

The applicant has not assessed the effects of the proposal against Policy 12 of the
WCWARP and | therefore | cannot determine whether the proposal is contrary to this

policy.

Policy 13 deals with water quality issues resulting from land use intensification and
enables the consent authority to have regard to the water quality objectives in the
pNRRP. The WCWARP incorporates by reference Objectives WQL1, 2 and 3 of the
pNRRP which contain particular outcomes to be achieved in the regions waterbodies.
Given the conditions recommended | am satisfied that the application is not contrary
to this policy.

Policies on efficient and effective use

106.

107.

108.

109.

Policies 15 — 20 deal with efficient and effective use and all are applicable to this
application.

Policy 15 ensures that the rate of abstraction and the annual volume is reasonable for
the intended use. As discussed in the assessment of effects section of this report, |
am satisfied that both the rate of abstraction and the annual volume is reasonable for
the intended use.

Policy 16 requires that applications meet a reasonable use test in relation to the
instantaneous rate of abstraction and an annual volume. | am satisfied that the
proposal is not contrary to this policy.

Policy 19 deals with efficiency of water distribution systems. The applicant has
proposed a condition requiring that they will take all practicable steps to avoid
leakage from pipes and structures and | am satisfied that the application is not
contrary to this policy.

Restrictions

110. Policies 23 — 27 deal with restrictions during times of low water availability.

111. Policy 23 ensures that environmental flow and level regimes are complied with by
requiring that all consent holders restrict their rate of take during times of low flow.
Subject to the minimum flow proposed above the Weir as discussed in the
assessment of effects section, | will be satisfied that the activity is not contrary to this
policy.

Objectives

112. Objectives 1 and 2 are key objectives in relation to the proposed taking of water. |

have considered whether Objective 1 can be met in terms of sustaining the quality of
the river and surrounding environment. This is a finely balanced decision and that
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113.

114.

115.

while the proposal may not be entirely consistent with Objective 1 and the associated
policies, it is difficult to determine if the inconsistencies are significant enough to
make the proposal contrary to Objective 1.

Objective 2 aims to provide water for different activity types. The proposed activity is
not within the annual allocation limit for agricultural and horticultural activities outlined
in Rule 6. In my view this is the key issue that relates to this application, and |
therefore consider the proposed application may not be consistent with this Objective,
noting however that there is insufficient assessment to determine whether the
proposal is contrary to this Objective.

Objective 4 aims to achieve a high level of technical efficiency in the use of water. |
am satisfied that the proposed use of water proposed is technically efficient and
consistent with Objective 4.

Objective 5 deals with the practical and fair sharing of allocated water during times of
low water availability. | am satisfied that this objective is met.

Section 104(1)

116.

117.

118.

119.

120.

121.

122.

If the Commissioners consider that the proposed activity passes either of the two
“gateway” tests of section 104D, they may wish to consider the application with
regard to section 104(1).

Section 104(1) outlines matters that the consent authority must have regard to when
considering an application.

With regard to s104(1)(a), the actual and potential effects of the activity have been
discussed in the assessment of the activity and summarised in the discussion
regarding section 104D(1)(a). As discussed earlier, with the information provided to
date, | am not satisfied under s104D(1)(a) that the actual and potential effects of the
activity are minor. In addition, given that the applicant has not addressed the key
issue of concern, effects on people and communities, | cannot determine under
s104(1)(a), whether the actual and potential effects of the proposed activity are
acceptable.

With regard to s104(1)(b), the relevant provisions of the Regional Policy Statement,
WCWARP and proposed Natural Resources Regional Plan have been considered.
Specifically, the relevant provisions of the WCWARP have been discussed in detail in
the section 104D(1)(b) discussion.

With regard to s104(1)(c), the consent authority can consider any other matter
relevant and reasonably necessary to determine the application. Other matters that
the Commissioners may wish to consider include the integrity of the WCWARP, and
the precedent effect of granting a consent over the annual allocation limit specified in
Table 5.

With regard to plan integrity, the WCWARP is an operative plan and several
submitters expressed concern that the proposed activity contravenes the allocation
limit to activities specified in the plan, which was developed after a lengthy
consultation process.

In Annex 1 of the WCWARP at paragraph 76 it states that:

“The environmental level and flow regimes, and the allocations to activities, are two key
components of the allocation framework established by this Plan. They should be binding
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123.

124,

except in specific cases where it can be established that the adverse environmental effects of
the proposal are minor, and where the activity is not contrary to the objectives and policies of
this Plan.”

While the effects of the proposed activity, and its relationship to the provisions of the
WCWARP are discussed elsewhere, | consider that this statement adds support to
the argument that any change to the allocation to activities as a “key component of
the allocation framework of the Plan”, and therefore must be considered very carefully
in light of both plan integrity and public confidence in the plan development process.

The Waitaki Allocation Board did not prohibit a proposal such as that sought under
consent application CRCO00073249. However, it is my view that granting this
application over the allocation to activities specified could be seen as a review of the
Waitaki Allocation Board’s decision on what the appropriate allocation to activities for
the Lower Waitaki River should be. | consider that the Commissioners should take
into account the precedent effect of granting this application, as it will inevitably result
in existing and future water permit holders seeking allocation to activities over and
above that specified in the WCWARP, and ultimately be treated as a plan change
with respect to the allocation to activities.

RECOMMENDATION

Grant or Decline

125.

126.

127.

128.

Section 104B applies to any application which is a hon-complying activity and states
that the consent authority may grant or refuse an application for a non-complying
activity, and may impose conditions under s108.

Having considered all relevant matters outlined in section 104D which contains
particular restrictions for non-complying activities, | am not satisfied that either the
adverse effects of the proposed activity on the environment will be minor, or that the
activity will not be contrary to the objectives and policies of the WCWARP. | have also
considered s104(1) and | cannot be determine that the actual and potential effects are
acceptable. Under section 104B, | therefore cannot recommend that the application
be granted.

This is due to the lack of assessment of effects by the applicant, and of primary
concern is the effect on allocation to other activities as the proposed activity is over
the allocation limit for agricultural and horticultural activities.

Under section 104B, | therefore cannot recommend that CRC070328 be granted.

Duration

129.

130.

The applicant has requested a duration of 35 yeatrs.

Section 1.3.5 of Chapter 1 of the PNRRP relates to the duration of resource
consents. Resource consents (other than for land use or subdivision) can be
granted for a maximum duration of 35 years. This section outlines a number the
following factors that must be taken into account when considering the duration of
any resource consent to be granted including:

(@) The nature and sensitivity of the affected environment, including:

0] the degree to which the sensitivity of the affected environment may
become more sensitive over time; and
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(ii) the risk of unforeseen adverse effects arising from the consented
activity and;

(i) the level of knowledge about the affected environment".

131.  Of particular relevance to this application are clauses (a) (i), (i) and (iii) which talk
about the degree to which the sensitivity of the affected environment may become
more sensitive over time, the risk of unforeseen effects arising over time and the level
of knowledge about the affected environment.

132. Submissions relating to duration were received for this application and other similar
applications, and highlighted unforeseen environmental changes and consistency
with other councils.

RECOMMENDED CONDITIONS

133. Comments on the mitigation proposed by the applicant are provided earlier in this
report in the assessment of effects section.

134. If the Commissioners decide to grant the water permit application, a list of conditions
that are usually included in a water permit are provided in Appendix 6 of the
introductory report. A list of conditions for this application can be provided to the
Commissioners upon request.

135. It should be noted that the Investigating Officer is not satisfied that the proposed
conditions provided in Appendix 6 adequately mitigate the adverse effects that are of
key concern.

e

Signed: ~ } il 3 4 \ Date: 18 July 2008

7
David Just &
Consents Investigating Officer

R —

Signed: - Date: 18 July 2008

Reviewed by Bianca Sullivan
Principal Consents Advisor
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ATTACHMENT ONE - MAP SHOWING GENERAL LOCATION OF
PROPOSAL
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