Before the Hearing Panel appointed by Canterbury
Regional Council

IN THE MATTER OF The Resource Management Act
1991

AND

IN THE MATTER OF  Application = CRC040428 by
Waihao Irrigation Limited for a
water permit to take and use
surface water for irrigation.

Section 42A Officer’s Report

Date of Hearing: August 11™ 2008

Report of Tim Ensor

1. | have been employed by Canterbury Regional Council as a Consents Investigating
Officer since July 2006. | hold a Bachelor of Science and a Bachelor of Arts (with
Honours) in Geography from the University of Canterbury.

2. This report is prepared under the provisions of Section 42A of the Resource
Management Act 1991 (RMA). This section allows a Council officer to provide a
report to the decision-maker on a resource consent made to the Council, and allows
the decision-maker to consider the report at the hearing. Section 41(4) of the RMA
allows the decision-maker to request and receive from any person who makes a
report under Section 42A "any information or advice that is relevant and reasonably
necessary to determine the application”. This report will provide the decision-maker with
information and advice related to:

€) The background to the application;

(b) Details of the notification of the application and any submissions received,;

(© An outline of the relevant legal and planning provisions;

(d) Comments on the assessment of environmental effects provided;

(e) Details of Council policy relevant to the application;

® Comments in relation to the matters specified in Part Il of the RMA; and

(9) Comments on the decision to be made by the decision-maker including
comments on whether the application can be granted or should be declined; if
the application is to be granted what measures are required to avoid, remedy
or mitigate any adverse effects; what monitoring should be undertaken and the
duration of consent.

3. It should be emphasised that any conclusions reached or recommendations made in
this report are not binding on the decision-maker. It should not be assumed that the

decision-maker will reach the same conclusion or decision having considered all the
evidence to be brought before it by the applicant and submitters.
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This report should be read together with the introductory s42A report which gives an
overview of all applications presented at this hearing (Report 1). The introductory
S42A report covers issues that are common to all applications, and will provide the
decision-maker with information and advice related to the notification of all
applications and any submissions received, and an outline of the relevant legal and
planning provisions.

INTRODUCTION

Background

5.

10.

Waihao Irrigation Limited (the applicant) has applied for resource consent to take and
use water from the Lower Waitaki River at a rate not exceeding 3.06 cubic metres per
second and a volume not exceeding 38 million cubic metres per year, for the irrigation
of 6,800 hectares of crops and pasture for the grazing of stock including milking dairy
cattle in the upper Waihao River catchment (see Figure 1 of Attachment One for map
of location of take and use).

This is an application for a new activity. The applicant proposes to irrigate part of the
command area that is the subject of a joint application by South Canterbury Irrigation
Trust and Meridian Energy Limited referred to as the Hunter Downs Irrigation Scheme
(HDIS) that is currently being heard, to take and use surface water from the Lower
Waitaki River (CRC071029). The applicant has stated that they wish to retain the
ability to exercise their consents (should they be granted) independently of the HDIS
consents.

The area for the proposed irrigation scheme is also currently partially irrigated by
privately held consents.

In addition to this consent application, the applicant is seeking two land use permits.
CRCO040427, to carry out works on the bed of the Waitaki River to construct and
maintain an irrigation intake and to disturb the beds of Wauhuna Stream, Elephant
Hill Stream and, CRC040429, to disturb the beds of other minor water courses and to
use land with slopes greater than 21 degrees to construct and maintain irrigation race
siphons and pipelines. These are the subject of separate s42a reports.

The applicant has contracted Richard de Joux of Environmental Consultancy
Services Limited to prepare the application and the assessment of environmental
effects. Ms Lynn Torgerson of Pattle Delamore Partners Limited has been employed
to respond to s92 requests for further information and to represent the applicant at
this hearing.

The application was lodged 29 August 2003. A request for further information in
accordance with s92 of the RMA was sent on 12 October 2006 to Richard de Joux
with a response received on 14 December 2006 from Lynn Torgerson. Further
information to provide clarification to the application was received on 23 March 2007.

Notification

11.

12.

Details of the notification and wording are contained in the introductory s42A report
and Appendix 4 of that report.

This application was notified along with all other consents that were called in by the
Minister for the Environment in 2003.
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Submissions

13. Details of the submissions received for this application from both notifications are
contained in Table 1. A summary of key issues/effects that are common to all
applications is provided in Appendix 5 of the introductory s42A report.

Submitter Issues Support/ To be

Neutral/ heard
Oppose

RJ Collett and GR Values of the river, equitable allocation Oppose | No

Strong

Canterbury-Aoraki Water quality, duration Oppose | Yes

Conservation Board

CRC Grigg Local development not power generation Support | Yes

DA Saunders Takes from Waitaki River not tributaries Support | Yes

RL Davis Water to be used in the region only Neutral No

Transit New Zealand | Maintenance of structures within State Oppose | Yes

Highway designation, potential effects on
the highway, traffic management plans

WJIM Mehrtens Urgent need for water due to drought Support | Yes

IL Mehrtens Increased production Support | No

PL Mehrtens Jobs and economic viability Support | No

DJ Mehrtens Scheme good for the area Support | No

Peter Binns Allocation limits, preservation of river and Oppose | Yes
ecosystems

Stephen Carswell Water quality Oppose

Lower Waitaki Economic benefits, stable population, Support | Yes

Irrigation Company supply reliability of existing users

Transpower Transpower asset maintenance, safety Oppose | Yes

Jonathan Kirk Economic benefits Support | Yes

Meridian Energy Flow regimes, metering, water quality Support | Yes

Limited

Waitaki Valley Allocation limits Support | Yes

Irrigators

Waimate District Economic well being, reliability of supply Support | No

Council

JK Walton Minimum flow Opposed | No

Table 1: Summary of submissions on CRC040428
DESCRIPTION OF THE PROPOSED ACTIVITY
14. The applicant proposes the following activities:
(1) To take and use surface water at a maximum rate not exceeding 3.06 cubic
metres per second, with an annual volume not exceeding 38,000,000 cubic

metres, from the Waitaki River at or about map reference NZMS 260 J41:408-
897a new intake located at the end of Pub Road or, NZMS 260 J40:361-907, as
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15.

part of the existing Morven Glenavy irrigation scheme intake or, NZMS 260
J40:361-907, which is the proposed HDIS intake.

(2) Water will be used for spray irrigation 6,800 hectares of pasture and crops in the
Waihao Valley as shown in Figure 2 of Attachment one.

(3) A minimum flow restriction of 100 cubic metres per second is proposed.
(4) The applicant has requested that the consent expire 30 April 2028.

Where the applicant has proposed additional mitigation this has been discussed
within the assessment of effects section of this report.

LEGAL AND PLANNING MATTERS

Consent Requirements

16.

17.

18.

19.

20.

The proposed activity is to take water from the Waitaki River and use it outside the
Waitaki catchment. Figure 4 of the assessment of environmental effects provided as
part of the application, identifies the scheme area which is also shown in Figure 2 of
Attachment one of this report. From this figure, for the purpose of determining
consent requirements, | have taken the approach that all irrigation is outside the
Waitaki catchment.

Section 13 of the Resource Management (Waitaki Catchment) Amendment Act 2004
(Waitaki Act) states the following:

“In carrying out its functions under section 6, the Board must include objectives, policies, and
methods (including rules, if appropriate) in the regional plan, to provide for —

(a) water that is or may be taken from, or used in, the Waitaki catchment in accordance with
section 14(3)(b) and (e) of the principal Act; and ...... ”

In preparing this report, | consider that the Waitaki Catchment Water Allocation
Regional Plan (WCWARP) provides for the taking and use of water within the Waitaki
catchment, and not for the use of water outside the catchment. Therefore, for this
application, the consent requirement for the taking of water must be considered under
the WCWARP and the Transitional Regional Plan (TRP). The consent requirement for
the use of water, which is outside the Waitaki catchment, must be considered under
the TRP and proposed Natural Resources Regional Plan (PRNPP).

For this reason, the consent requirement for the proposed activity has been
separated into two activities; the taking of water, and the use of water. Each activity
has been considered against the relevant regional plans.

The consent requirements under the Resource Management Act (RMA), TRP and
proposed PNRRP for water permit applications are outlined in the introductory s42A
report. A summary of the requirements for this application are provided in Table 2
below, with a detailed discussion of the WCWARP rules in the following paragraphs.
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RMA TRP PNRRP WCWARP
Take Take and Take Use
Use use
Rule 2(1)(a) Rule Rule Rule 6 Classifying
2(1)(b) 2(2) Rule
S14 Discretionary | WQN26 Table 3(xvii) Table 3 n/a | Table5,rowv | n/a Rule 16
(xvii)(c) Ag & Hort Non-
complying

Table 2: summary of consent requirements for application CRC040428

Taking of water

WCWARP

21.

22.

23.

24,

25.

Rule 2 deals with minimum flows and allocation limits for water bodies in the Waitaki
River catchment.

For irrigation use, Rule 2(1)(a) requires that no person shall take or use water unless
the flow in the relevant river is above the minimum flow. The Lower Waitaki River is
classified under Table 3, row (xvii) as having a minimum flow of 150 cubic metres per
second. The applicant has proposed a lower minimum flow of 100 cubic metres per
second. The applicant has also stated that if this minimum flow is deemed
unacceptable to the commissioners then the applicant would accept the minimum
flow as stated in the WCWARP provided that this is accompanied by a guaranteed
release of water to the Lower Waitaki River. As the applicant has proposed an
alternative minimum flow and it is not possible to guarantee the release of water as
outline in Policy 46 of the WCWARP, | cannot be satisfied that the application
complies with Rule 2(1)(a).

For irrigation use, Rule 2(1)(b) requires that no person shall take or use water unless
the activity is within the instantaneous allocation limit for the water body specified in
Table 3. There is an allocation limit of 90,000 litres per second for the Lower Waitaki
River. This application falls within this allocation limit (this is shown in the
instantaneous allocation and priority tables presented in Appendix 3 of the
introductory report) and therefore complies with Rule 2(1)(b).

Rule 6 addresses annual allocation limits for specific activities. This application is
within the allocation limit of 1,100,000,000 cubic meters per year, as presented in
Table 5 of the WCWARP(down stream of the Waitaki Dam and down stream of Black
Point), for agricultural and horticultural activities. This is shown in the annual
allocation and priority tables presented in Appendix 3 of the introductory report. The
proposed activity therefore complies with this rule.

In summary, overall, the taking of water is non-complying under Rule 16 as the
proposed activity contravenes Rule 2(1)(a).

Use of Water

Transitional Regional Plan (TRP)

26.

The Canterbury Regional Council adopted the General Authorisations notified under
Section 22 of the Water and Soil Conservation Act 1967 as part of the Transitional
Regional Plan under s368 of the Resource Management Act in 1991. The TRP is an
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operative plan. The TRP is silent on matters relating to the use of water as proposed.
Consent is therefore required as a discretionary activity.

Waitaki Catchment Water Allocation Regional Plan

27. As discussed earlier in this section, the proposed use of water is outside the Waitaki
catchment and therefore the WCWARP does not apply”.

Proposed Natural Resource Regional Plan (PNRRP)

28. Chapter 5 of the PNRRP deals with the use of water. This plan was notified on 3"
July 2004.

29. Rule WQNZ26 states :

“1. The using of water for irrigation that is not permitted by rules WQN2, WQN13 or WQN25,
and is not authorised via a resource consent under rules WQN3 or WQN14;

(a) on a property supplied entirely from private surface or groundwater takes that only supply
that property where the use does not comply with the conditions in Rule WQN25; or

(b) on a property supplied from both private surface or groundwater takes, and an irrigation
scheme; or

(c) on a group of properties that are supplied from an irrigation scheme,
Is a discretionary activity provided the activity complies with the conditions in this rule.”

30. | consider that this rule applies to the proposed use of water because the use is not
authorised via a resource consent under rules WQN3 or WQN14, and the use is for a
group of properties supplied by an irrigation scheme (not an individual property)

(1)(©).

31. The proposed activity is considered to be a discretionary activity requiring resource
consent under this rule.

Summary of Consent Requirements

32. Overall the proposed activity is considered to be a non-complying activity requiring
resource consent under Rule 16 of the WCWARP.

DESCRIPTION OF THE AFFECTED ENVIRONMENT

33. A description of the values of the Waitaki Valley in general is provided in the
introductory s42A report.

34, The applicant has described the Waihao Irrigation Scheme area as being
permanently established pasture with parts of the land being intensively grazed by
sheep beef and deer.

! In accordance with section 13 of the Resource Management (Waitaki Catchment) Amendment Act
2004.
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35.

36.

37.

38.

39.

The applicant states that the proposed scheme area does not impact any sites of
natural significance or significant natural features specifically, Waihao Gorge Bush,
Mill Road Bush, Waimate Gorge Bush, Uretane Bush, or the limestone escarpment
between McColloughs Bridge and Waihao Downs. It is worth noting however that the
Waihao River downstream of Waihao Forks is classed as a wetland of regional
importance, a site of special wildlife importance and as land of national significance
due in part to its fast single river channel, native and exotic mixed age regenerating
bush, forest and scrubland. It is also an inanga spawning area and trout and salmon
fishery. Wetland areas within the Waihao River catchment are known to contain
mudfish populations.

Punatarakao (Buchanan’s Creek), a spring-fed tributary of the Lower Waihao River,
downstream of the Waihao Downs Irrigation Scheme command area, is a Statutory
Acknowledgement Area under the Ngai Tahu Claims Settlement Act 1998.

The nearest downstream user on the north bank of the Waitaki River is Mr Bell
(CRC030342) approximately 12 kilometres from the Morven Glenavy intake and
approximately 7 kilometres from the Pub Road intake option. The Lower Waitaki
Irrigation Company (CRC950648.1 and Invernia Holdings Limited (CRC011913) have
a consent to divert and take and use water from a location opposite the HDIS and
MGIS intake.

A search of the Canterbury Regional Council GIS database shows that there is the
possibility that some of the proposed scheme area is currently irrigated under
privately held consents. From the information provided by the applicant at the time
this report was written it was not possible to confirm this.

As mentioned above the proposed scheme area is also the subject of another
application to take water for irrigation referred to as the HDIS.

ASSESSMENT OF ACTUAL AND POTENTIAL EFFECTS

40.

The effects that have been considered for this type of activity (surface water
abstraction) are presented in the introductory s42A report. That report includes the
presentation of the relevant planning provisions which direct us to consider these
effects. A detailed discussion regarding the assessment of individual effects for this
application is provided in the following sections of this report.

Adverse effect of take on ecosystems

41.

42.

43.

The WCWARP sets a minimum flow of 150 cubic metres per second for the Lower
Waitaki River taking into account the values identified in Policy 4 which includes
ecosystems.

The applicant has not specifically assessed the effects of the proposed take on
ecosystems but has proposed a minimum flow of 100 cubic metres per second. The
applicant has not provided an assessment of effects relating to this lower minimum
flow and | therefore cannot determine whether Objective 1 of the WCWARP is met.

The applicant is proposing to abstract water directly from the Waitaki River either via
a modification to the existing Morven Glenavy Irrigation Scheme intake, the proposed
Hunter Downs lIrrigation Scheme intake or from a purpose built intake located
approximately 4.7 kilometres downstream of Black Point. The applicant has proposed
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44,

45.

that a fish screen will be installed at either point of take. Specific details of the fish
screen design have not been provided.

There are a number of submissions received in relation to potential effects on
ecosystems. Issues raised in these submissions include inadequate assessment of
effects on native flora and fauna, water quality and the effects of extended low flow
periods on the Waitaki River.

Due to the fact that the applicant has not provided an assessment of effects for the
proposed minimum flow and specific fish screen details have not been provided, |
cannot determine that the potential adverse effects of the proposed activity on
ecosystems will be less than minor.

Adverse effect on other water users

46.

47.

48.

49.

50.

51.

52.

Appendix 3 of the introductory s42A report provides a priority list for applicants in the
Waitaki catchment downstream of the Waitaki Dam and downstream of Black Point.

There is a possibility of effects on existing users being more than minor but this
cannot be determined without knowing how water will be shared between existing and
new users within the 90 cubic metres per second instantaneous allocation. The
applicant is working toward proposing a regime at the hearing but at the time this
report was written no details had been provided.

Report 2 identifies existing flow and level regimes and outlines options for future
regimes for the Waitaki River.

One of the applicants take point options involves using the existing MGIS intake. The
applicant has not addressed the potential effects on the users of this scheme and at
the time this report was written had not obtained the written approval of a MGIS
representative.

The nearest down stream user to the second take point option (Pub Road intake) is
Mr Bell (consent CRC030342) located approximately 7 kilometres downstream. Due
to the distance downstream there is little likely hood of Mr Bell having his reliability of
supply directly affected by the proposed take.

The applicants are proposing a minimum flow of 100 cubic metres per second but
have not addressed the potential effects of this minimum flow on existing water users
with a minimum flow of greater than 100 cubic metres per second.

Taking into account the level of information provide by the applicant at the time this
report was written | cannot determine whether or not the potential adverse effects on
other water users will be less than minor.

Adverse effect on people, communities and amenity values

53.

54,

The applicant has not specifically addressed the potential adverse effects on people,
communities and amenity values however, as stated above, the WCWARP sets a
minimum flow of 150 cubic metres that takes into account people and amenity values.
This minimum flow restriction has not been adopted by the applicant.

This application sits within the annual allocation provided for in Table 5 of the
WCWARP for agricultural and horticultural activities downstream of Black Point. The
granting of this consent would therefore have no impact on the allocation of water
available for other activities including community supply.
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55.

56.

The applicant is proposing to take 3.06 cubic metres per second from the Waitaki
River. This has the potential to cause a noticeable reduction in the flow of the Waitaki
River and therefore impact on amenity and recreational values. The applicant has not
addressed this issue in their assessment of the activity.

A number of submitters raised concerns with regard to natural character and amenity
values. As the applicant has not adopted the minimum flow in the WCWARP and the
direct effect of the take has not been assessed by the applicant, | am not convinced
that the potential adverse effects on amenity values will be less than minor.

Adverse effect of inefficient take and use

57.

The taking of water in excess of that required for the intended use may contribute to
water levels being unnecessarily reduced and leaving less water available for other
users of water from the Waitaki River. A number of submitters have also identified this
as an issue.

Irrigation

58.

59.

60.

61.

62.

The applicant proposes to take water at a rate not exceeding 3.06 cubic metres per
second and use up to 38,000,000 cubic metres per year for the irrigation of 6,800
hectares of crops and pasture.

The applicant has stated that the volume of water applied for has been determined by
considering; soil types, irrigated area, topography, infrastructure costs and irrigation
rates from farming activities in adjacent areas. The PNRRP (and the WCWARP by
reference) prescribes a method for determining what can be considered a reasonable
volume of water for irrigation in Schedule WQN9 (Report U05/15). This method takes
into account sail, rainfall and land use information and may differ slightly from the
method undertaken by the applicant.

From the soil and rainfall data available on the Canterbury Regional Council GIS
database it is possible estimate that an annual volume for a 6,800 hectare block in
the Waihao Downs area may be approximately 38,080,000 cubic metres if no other
consents to irrigate land were present which is consistent with the applicant’s
predictions.

The applicant has proposed a daily application rate of 3.9 millimetres which is similar
to potential evapotranspiration rates recorded in Waimate and less than typical
summer evapotranspiration rates for Canterbury. The applicant has also proposed
mitigation limiting the application to 25 millimetres per seven day period and ensuring
that the amount of water applied is no more than is required to return the soil to field
capacity.

The applicant proposes to meter the take to ensure any volume restrictions proposed
are not exceeded.

Distribution system

63.

Policy 19 of the WCWARP deals with wastage and loss of water from distribution
systems and aims to encourage the piping or sealing of water distribution systems to
minimise water losses and to maintain the quality of water. It also aims to require the
progressive upgrading and piping where there is an environmental and/or economic
net benefit for doing so.
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64.

The applicant has suggested that the water may be distributed via a piped network or
through an open race design. As no one option has been decided upon it is not
possible to comment on the efficiency of the distribution system apart from suggesting
that the piped option would better meet the requirements of Policy 19.

Double allocation of water

65.

66.

67.

The applicant has not provided any details of existing consented water takes within
the proposed irrigation scheme area. The Canterbury Regional Council GIS identifies
some existing irrigation consents within the scheme area but as this area has not
been well defined it is not possible to determine the extent of the overlap.

Any other takes would need to be taken into account when determining whether or
not the 38,000,000 cubic metres per year applied for can be considered reasonable.

Should this consent be granted, | recommend that mitigation be included in the final
consent document to limit the amount of water allocated to this consent to the amount
required for the land area as determined by Policy 16, less the amount of water taken
under any other consent associated with the land area.

Summary of reasonable and efficient use

68.

In summary, from the information provided by the applicant to date, | am unable to
draw any conclusions regarding whether the volume of water applied for can be
considered reasonable. The applicant has however provided mitigation limiting the
application to a weekly rate that is below 50% of the water holding capacity of the soill
and a daily rate that is similar to summer evapotranspiration rates in the area. On its
own, without inputs from other water permits, this application could be considered an
efficient use of water.

Adverse effect of use on water quality and ecosystems

69.

70.

71.

72.

73.

The applicant has stated that there will be little change to the existing land use as a
result of the proposed activity, and that the low application rates proposed (3.9
millimetres per day) will reduce any potential for leaching nutrients into groundwater.
The applicant also identifies that the underlying strata adjacent to the Waihao River
flood plain is generally of low permeability which limits the occurrence of shallow
aquifers.

Mr Carl Hanson, a groundwater quality scientist at Environment Canterbury, has
stated in a memorandum dated 13 June 2007 providing comment on the assessment
of environmental effects, that this relatively impermeable sediment will mean that run-
off to surface water ways will be an important factor in the Waihao catchment.

As stated in the section outlining the affected environment, the Waihao catchment
has been highlighted as a significant area due to the attributes of the Waihao River
itself, and the potential for wetlands in the area to be a habitat for mudfish.

Submitters have also raised water quality as a potential issue relating to this
application.

In response to a Section 92 request for further information on water quality effects,
the applicant has referred to an assessment of the potential adverse effects on water
quality presented at the Hunter Downs Irrigation Scheme hearing and specifically a
report titled; Hunter Downs Irrigation Scheme — Assessment of Effects on Water
Quiality, prepared for Meridian Energy, October 2006. They have concluded that as
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74.

75.

76.

the irrigation area for this application was included in the command area for the
Hunter Downs Scheme, the general conclusions drawn in that report are applicable to
this application.

The applicant has stated that the report concludes that there is a potential for an
increase in nitrate-nitrogen concentrations to occur above the thresholds outlined in
Objective WQL2 of the PNRRP as a result of the proposed activity. They also suggest
that this assessment does not take into account best practice farm management
initiatives.

Through personal communication with the applicants representative on the 30 June
2008, it was determined that the applicant will provide scheme and farm management
plans to in part, address potential water quality issues. These management plans will
differ from those presented at the Hunter Downs Scheme hearing as they will be
specific to the Waihao Irrigation Scheme area. At the time this report was written
these had not been sighted and therefore no comment can be provided.

Due to the lack of information received at the time this report was prepared, the large
potential for water quality issues to result from the proposed activity, and the status of
the Waihao River catchment, | cannot be satisfied that the adverse effects on
groundwater or surface water quality will be minor.

Adverse effect on Tangata Whenua values

77,

78.

79.

The site of the proposed abstraction is within the rohe of Te Runaka O Arowhenua
and Te Runaka O Waihao and is also in a statutory acknowledgement area. Te
Runaka O Arowhenua, Te Runaka O Waihao and Te Runanga O Ngai Tahu were
served notice of the application in August 2007. Submissions were received in
opposition to this application from Te Runanga O Ngai Tahu who wish to be heard.

The applicant seeks to take water from the Waitaki River Catchment and use it
outside of this catchment. There is therefore the possibility of mixing of waters to
occur. This has not been addressed by the applicant and | note that the applicant has
stated that there may be a possibility of water being discharged from pressure release
valves or via scour valves for maintenance purposes.

Given that there is a submission to be heard which relates to cultural values, there is
the possibility of mixing of waters and the proposed take is within a statutory
acknowledgement area, | will not comment on the actual and potential effects on the
cultural values of the area.

STATUTORY ASSESSMENT

Part Il Purpose and Principals

80.

81.

Part 2 of the RMA contains sections 5 to 8 which define the purpose and principals of
the RMA.

In my opinion the proposed activity is not consistent with the purpose and principals
of the RMA most notably Section 6 (a) and (c), Matters of National Importance, due
to outstanding issues with effects on water quality and ecosystems, and Section 7 (f)
and (g), Other Matters, in relation to minimum flows and water quality effects.

Report 23b: Waihao Irrigation Ltd
File No: CO6C/20823 Page 11 of 19
Consent No: CRC040428



Regional Policy Statement (RPS)

82.

83.

Under Section 104(1)(b)(iii) of the RMA, the consent authority shall have regard to
any relevant regional policy statement. The Canterbury Regional Policy Statement
has been operative since 26 June 1998.

Of significance to these applications is Chapter 9, which relates to the management
of the Region’s water resources. The WCWARP and PNRRP take into account the
RPS and address the issues outlined in more detail. Any assessment of effects has
been made using these documents and therefore | have had regard to the RPS
throughout this assessment.

Decisions on consents

84.

85.

The proposed activity has been assessed as a non-complying activity and must be
discussed in the context of s104D of the RMA. If it meets the threshold test of s104D
it must then be considered under s104.

Section 104D outlines matters that must be considered when determining an
application for a non-complying activity. This section states that a consent authority
may grant a resource consent for a non-complying activity only if it is satisfied that
either, the adverse effects of the activity on the environment will be minor
(s104D(a)(1)), or the application is for an activity that will not be contrary to the
objectives and policies of the relevant plan (s104D(1)(b)).

$104D(1)(a)

86.

As discussed in the assessment of effects section of this report, with the information
provided to date, | am not satisfied that the adverse effects of the proposed activity on
the environment will be minor, even when taking into account the proposed mitigation.
In particular, | am not satisfied that the proposed activity constitutes a reasonable use
of water or that adverse effects of the use of water on water quality, ecosystems and
Tangata Whenua values will be less than minor.

$104D(1)(b)

87.

Rule 16 of the WCWARP which classifies this activity as non-complying states that
the consent authority will have regard, among other matters, to all the policies of the
WCWARP. The objectives and policies of the WCWARP that are relevant to each
potential adverse effect have been identified in the introductory s42A report. A
discussion of the policies and objectives where | consider there is conflict with this
application are provided in the following paragraphs. Where | am satisfied that there
is no conflict with the policies and objectives, | have not discussed them.

Whole catchment approach

88.

89.

Policy 1 recognises the importance of connectedness between all parts of the
catchment including the Waitaki River main stem, and the associated beds, banks,
margins, tributaries, islands, lakes, wetlands and aquifers.

As the applicant has proposed a minimum flow that is not in accordance with that
outlined in the WCWARP which takes into account the catchment wide approach, |
cannot be satisfied that the application is in accordance with Policy 1.

Environmental flow and level regimes

90.

Policies 2 — 8 and 45 and 46 deal with environmental flow and level regimes.
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91.

92.

93.

94,

95.

Policy 4 outlines a number of matters that must be considered when setting an
environmental flow and level regime and is particularly relevant to this application. As
discussed in the assessment of effects section above, | am not satisfied that the
effects on the values of the Lower Waitaki River will be less than minor, particularly
since there are a number of submitters who wish to be heard on some of these
issues. In particular | am concerned that the application may be contrary to (a) mauri
and healthy ecosystems of indigenous species, including mahinga kai species; (c)
natural character, landscape, and visual amenity; (e) habitats including those of
invertebrates, birds and fish; (f) fish passage; (h) effects on water quality; (i)
maintenance of groundwater flows; and (q) the amount and reliability of water that
can be taken, used, dammed or diverted.

Policy 45 deal with the environmental flow regime of the Lower Waitaki catchment.
Policy 45(1)(ii) enables access to water for the activities identified in Objective 2, to
the extent consistent with Objective 1.

In particular, with regard to policy 45(1)(i), this policy recognises the physical and
ecological characteristics of the river, its connectedness with riparian margins and
wetlands, the habitat for aquatic plants, invertebrates, birds and, its cultural values
and its natural and recreational appeal. Given that the applicant has proposed a
minimum flow at variance with that established in Table 3, | am not satisfied that the
application is in accordance with Policy 45(1)(i).

With regard to policy 45(1)(ii), the applicant has not provided an assessment of the
effect so | cannot determine whether the application is contrary to this policy.
Therefore, | am not satisfied that the proposed activity will allow access to water for
the activities identified in Objective 2.

Policy 46 outlines the flow of water that will be maintained in the Lower Waitaki River
and identifies the reliability that the WCWARP intends for water users within the limits
of the prescribed flow regime.

Mixing of waters

96.

97.

Policy 9 deals with taking water from the Waitaki River catchment and mixing it with
water from another catchment. The applicant has implied that there is the possibility
of mixing of waters to occur but this has not been addressed in any detail.

Policy 9(2)(b) states that the adverse effects may be mitigated if the water is passed
through earth before it mixes with water of another catchment but with the information
provided to date | cannot determine whether the activity is contrary to this policy.

Allocation to activities

98.

99.

Policy 13 deals with water quality issues resulting from land use intensification and
enable the consent authority to have regard to the water quality objectives in the
PNRRP. The WCWARP incorporates by reference Objectives WQL1, 2 and 3 of the
PNRRP which contain particular outcomes to be achieved in the regions waterbodies.
Given that the applicant has not sufficiently assessed the effect of the proposed
irrigation on water quality, |1 cannot determine whether the application is contrary to
this policy.

Policy 14 deals with using water outside the Waitaki catchment and the extent to
which the availability of water for in-catchment needs will be reduced by the granting
of consent to use water outside the catchment. In developing the WCWARP, the
Board considered all possible future irrigation within and outside the Waitaki
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100.

catchment. In paragraph 208 of Annex 1 (MfE, 2005), the Board describes potential
irrigation development outside the catchment and explains that the annual allocation
to activities for agricultural and horticultural activities downstream of the Waitaki Dam,
includes provision for irrigation outside the catchment. As the proposed take is within
the limits for agriculture and horticultural activities set out in Table 6, | am satisfied
that the proposed activity is not contrary to this policy.

Policies 15 and 16 require an applicant to ensure that the amount of water taken can
be considered reasonable for the intended use. The application area is not well
defined in relation to other existing and proposed takes and therefore it is not possible
to determine whether the proposed annual volume of water can be considered
reasonable.

Restrictions

101.

102.

Policies 23 — 27 deal with restrictions during times of low water availability.

Policy 23 ensures that environmental flow and level regimes are complied with by
requiring that all consent holders restrict their rate of take during times of low flow. As
the applicant has not agreed to adopt the minimum flow outlined in the WCWARP, the
activity is contrary to this policy.

Objectives

103.

104.

105.

106.

107.

Objectives 1 and 2 are key objectives in relation to the proposed taking of water. |
have considered whether Objective 1 can be met in terms of sustaining the quality of
the river and surrounding environment. This is a finely balanced decision and that
while the proposal may not be entirely consistent with objective 1 and the associated
policies (particularly policy 13 regarding water quality, and policies regarding the
reasonable use of water), it is difficult to determine if the inconsistencies are
significant enough to make the proposal contrary to Objective 1 especially
considering the number of submissions to be heard.

The proposed activity will impact on the matters outlined in Objective 1, particularly
(a), (b) and (c). There have been a range of people who have submitted against the
proposed activity due to concerns about impacts on these values. | therefore cannot
determine whether the proposed activity is contrary to these values at the time of
preparing this report.

Objective 3 recognises that there are beneficial and adverse effects on the
environment at a national and local scale, and that these factors must be considered.

Objective 4 aims to achieve a high level of technical efficiency in the use of water.
The applicant has demonstrated that the use of water is technically efficient but at the
time this report was written has not provided enough detail to determine whether the
volume of water sought can be considered reasonable.

Objective 5 deals with the practical and fair sharing of allocated water during times of
low water availability. As the applicant has not commented on how water is to be
shared between users within the instantaneous allocation limit, | am not satisfied that
this objective is met.

Section 104(1)

108.

If the Commissioners consider that the proposed activity passes either of the two
“gateway” tests of section 104D, they may wish to consider the application with
regard to section 104(1).
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109.

110.

111.

112.

Section 104(1) outlines matters that the consent authority must have regard to when
considering an application.

With regard to s104(1)(a), the actual and potential effects of the activity have been
discussed in the discussion regarding section 104D(1)(a). As discussed earlier, with
the information provided to date, | am not satisfied under s104D(1)(a) that the actual
and potential effects of the activity are minor. | also cannot determine that under
s104(1)(a), the actual and potential effects of the proposed activity are acceptable.

With regard to s104(1)(b), the provisions of any relevant plans including the
WCWARP and the RPS have been highlighted and discussed previously in this report
and the introductory s42A report. Specifically, the relevant provisions of the
WCWARP have been discussed in detail in the section 104D(1)(b) discussion.

With regard to s104(1)(c), the consent authority can consider any other matter
relevant and reasonably necessary to determine the application. Other matters that
the Commissioners may wish to consider include the integrity of the WCWARP, and
the precedent effect of granting a consent with a minimum flow of 100 cubic metres
per second.

RECOMMENDATION

Grant or Decline

113.

114.

Section 104B applies to any application which is a hon-complying activity and states
that the consent authority may grant or refuse an application for a non-complying
activity, and may impose conditions under s108.

Having considered all relevant matters outlined in section 104D which contains
particular restrictions for non-complying activities, | am not satisfied, taking into
account proposed mitigation, that either the adverse effects of the proposed activity
on the environment will be minor, or that the activity will not be contrary to the
objectives and policies of the WCWARP. | have also considered s104(1) and cannot
determine whether the actual and potential effects are acceptable. This is due to a
lack of assessment of effects by the applicant. Of primary concern are effects on the
water quality from the use of water in the Waihao Downs area and effects on other
users from not having demonstrated reasonable need for the water. Under section
104B, | cannot recommend that the application be granted.

Duration

115.

116.

The applicant has requested a duration expiring on 30 April 2028 which is the expiry
date of the Morven Glenavy Irrigation Scheme consents.

Section 1.3.5 of Chapter 1 of the PNRRP relates to the duration of resource consents.
Resource consents (other than for land use or subdivision) can be granted for a
maximum duration of 35 years. This section outlines a number of factors that must be
taken into account when considering the duration of any resource consent to be
granted. Of particular relevance to this application are clause (a) (i), (ii) and (iii) which
talk about the degree to which the sensitivity of the affected environment may
become more sensitive over time, the risk of unforeseen effects arising over time and
the level of knowledge about the affected environment.
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117. It is also worth noting that there were submissions relating to duration received for
this application and other similar applications. Issues highlighted were unforeseen
environmental changes and consistency with other councils.

RECOMMENDED CONDITIONS

118. Comments on the mitigation proposed by the applicant are provided earlier in this
report in the assessment of effects section.

119. If the Commissioners decide to grant the water permit application, a list of conditions
that are usually included in a water permit are provided in Appendix 6 of the
introductory report. A list of conditions for this application can be provided to the
Commissioners upon request.

120. It should be noted that the investigating officer is not satisfied that the proposed
conditions provided in Appendix 6 adequately mitigate the adverse effects that are of
key concern.

| %, 18 July 2008
Signed: y Date:

Tim Ensor
Consents Investigating Officer

Signed: W Date:

Fé/iewed by Gillian Ensor
Consents Project Leader (Waitaki)

18 July 2008
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ATTACHMENT ONE - MAP SHOWING LOCATION OF ABSTRACTION
AND IRRIGATION AREA
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