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Before the Hearing Panel appointed by Canterbury 
Regional Council 

IN THE MATTER OF The Resource Management Act 
1991 

AND 

IN THE MATTER OF  Application CRC070328 by 
Waitaki Valley Vineyards Ltd for 
a water permit to take and use 
water for irrigation. 

Section 42A Of f ic er s Repor t 

Date of Hearing:   August 11th 2008 

Report of David Just 

1. I have been employed as a Consents Investigating Officer by The Canterbury 
Regional Council (CRC) since January 2006. I hold a Bachelor of Science in Zoology 
and a Master of Science in Animal Physiology from Canterbury University. I have 2 ½ 
years relevant experience in resource management focused primarily on water 
resources management. 

2. This report is prepared under the provisions of Section 42A of the Resource 
Management Act 1991 (RMA). This section allows a Council officer to provide a 
report to the decision-maker on a resource consent made to the Council, and allows 
the decision-maker to consider the report at the hearing. Section 41(4) of the RMA 
allows the decision-maker to request and receive from any person who makes a 
report under Section 42A "any information or advice that is relevant and reasonably 
necessary to determine the application". This report will provide the decision-maker with 
information and advice related to: 

(a) The background to the application;  

(b) Details of the notification of the application and any submissions received;  

(c) An outline of the relevant legal and planning provisions; 

(d) Comments on the assessment of environmental effects provided; 

(e) Details of Council policy relevant to the application;  

(f) Comments in relation to the matters specified in Part II of the RMA; and 

(g) Comments on the decision to be made by the decision-maker including 
comments on whether the application can be granted or should be declined; if 
the application is to be granted what measures are required to avoid, remedy 
or mitigate any adverse effects; what monitoring should be undertaken and the 
duration of consent. 

3. It should be emphasised that any conclusions reached or recommendations made in 
this report are not binding on the decision-maker. It should not be assumed that the 
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decision-maker will reach the same conclusion or decision having considered all the 
evidence to be brought before it by the applicant and submitters. 

4. This report should be read together with the introductory s42A report which gives an 
overview of all applications presented at this hearing. The introductory s42A report 
covers issues that are common to all applications, and will provide the decision-maker 
with information and advice related to the notification of all applications and any 
submissions received, and an outline of the relevant legal and planning provisions.  

INTRODUCTION 

Background 

5. Waitaki Valley Vineyards Ltd, herein the applicant have applied to take and use 
water from an unnamed tributary of Malcolms Creek for the spray irrigation of 90 
hectares of crops and pasture between Springhills Road and Domett Road and 
Otiake Road, Otiake. Attachment One is a map of the general location of the 
proposal, and Attachment Two outlines the proposed points of take and the areas to 
be irrigated. 

6. No site visit has been undertaken as part of the processing of this application. 

7. The applicant engaged the services of Mrs Jenny Geddes of RJ Hall Civil and 
Environmental Consulting Limited, to prepare the assessment of effects and respond 
to information requests. At the date of this report the applicant has not engaged the 
services of a consultant to represent themselves at the hearing. 

8. This application is for a new activity and there are currently no authorisations to 
irrigate the area of land over which the water sought in terms of this permit is to be 
used. 

9. This application was lodged 04 August 2006 under the name Enterprising Properties 
Limited, and on 23 July 2007 the name was changed to that of the applicant. 

10. The duration requested is 35 years. 

11. The application was amended on 08 July to remove one of the points of abstraction, 
and reduce both the rate and volumes sought and the area to be irrigated.  

Notification 

12. Details of the notification and wording are contained in Appendix 4 of the introductory 
s42A report. 

Submissions 

13. Details of the submissions received for this application that are not common to all 
applications are contained in Table 1. A summary of key issues/effects that are 
common to all applications is provided in Appendix 5 of the introductory s42A report.   
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Submitter Issues Support/ 
Neutral/ 
Oppose 

To be 
heard 

Fish and Game CSI Low flows and statistics not available to 
ascertain appropriateness of granting 
consents. 
Malcolms Creek contributes to the Waitaki 
via subsurface flow in some instances 

Oppose Yes 

Department of 
Conservation 

Water quantity and flow, water quality, fish 
passage, uncertainties in AEEs 

Oppose Yes 

AR & BA Watherston Insufficient flow to sustain this or lesser 
abstraction; would adversely impact 
domestic and stockwater supplies and 
damage waterway culture 

Oppose Yes 

G G A Wilson Insufficient reliable flow to take water at the 
rate applied for; obtains stockwater and 
some house water from creek 

Oppose No 

Watherston and 
Company Ltd 

Watherston & Company Ltd currently hold 
take for 45 l/s on northwest tributary of 
Malcolms Creek with a residual flow of 15 
litres per second. Would be insufficient 
water to abstract for applicant who is 
approximately 500m downstream 

Oppose Yes 

T Chapman Submitter is one of the last users of 
stockwater on Malcolms Creek. Concerned 
that won t have sufficient water for hill 
blocks on farm 

Oppose No 

G Turner Not enough water in Malcolms Creek and 
side streams to allocate any more water 
abstraction 

Oppose No 

B & G McCone Believe there is insufficient water in 
Malcolms Creek to sustain any irrigation. 
Part of submitter s land is between the two 
proposed points of abstraction  water 
goes underground at times, but does 
reappear and is relied on for stockwater. 
Concerned that any abstraction would stop 
flow altogether 

Oppose Yes 

T & S Green Insufficient water in Malcolms Creek to 
sustain irrigation. Considers several photos 
and statements within application are 
misleading and intend to undertake tests to 
show inconsistencies with data collected 
within application 

Oppose Yes 

C Slee Volume of water in Sandstone and 
Malcolms Creeks limited to house and 
stockwater. Community at Otiake are 
aware of stream s capacity and to not seek 
to overextend the resource. Considers 
insufficient water to be taken for irrigation 
and photos in application are misleading as 
they show river in flood 

Oppose Yes 

Meridian Energy 
Limited 

Require the consent holder to address land 
intensification issues including adoption of 

Support Yes 
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best management practices to avoid water 
quality issues in lower Waitaki River. 
Require water metering and reporting to 
CRC. 
Promote sustainable management in 
accordance with part II S104 and other 
relevant sections of the RMA 

Waitaki First 
Incorporated 

Water to be applied via spray or trickle 
irrigation. 
Soil moisture level reporting monthly 
Minimising of leaching 
Cumulative effects 

Oppose No 

 

Table 1: Summary of submissions on CRC070328 

DESCRIPTION OF THE PROPOSED ACTIVITY 

14. It should be noted that the rates and volumes both sought and notified under this 
application have been reduced substantially in an amendment by the applicant on 08 
July 2008. A summary of the proposal as notified and the proposal now sought 
appears in Table 2 below. 

 

Irrigated 
(ha) 

Abstraction 
points 

Abstraction 
rate (l/s) 

Daily volume 
(m3/d) 

Annual volume 
(m3/yr) 

AEE / 
Notified 

90 I40/0652 
I40/0653 

45 
combined 

3,888 490,500 

Amended 08 
July 2008 

42 I40/0652 22.5 1,944 228,900 

Difference -48 - -22.5 1,944 -261,600 

 

Table 2: Summary of changes to CRC070328 

15. For the purposes of brevity this report will only refer to the activity that is now sought 
by the applicant and not detail the amendment history. 

16. The applicant proposes the following activities: 

(a) To take water from i) an unnamed tributary of Malcolms Creek, at or about 
map reference NZMS 260 I40:0966-9657 (Appendix Two, I40/0652) at a 
maximum rate of 22.5 litres per second with a volume not exceeding 1,944 
cubic metres per day and 228,900 cubic metres between the period 01 July 
and 31 June. 

(b) The water will be used for the irrigation of 42 hectares of crops and pasture 
excluding milking dairy cows and intensive crops. 

(c) A fish screen is proposed with a mesh size of 3 millimetres. 

(d) To cease taking water in terms of this permit when the flow in Malcolms Creek 
immediately downstream of I40:1110-9652 (Appendix Two, I40/0653) falls 
below 15 litres per second. 

(e) Metering of the proposed take. 

(f) Undertaking the activity subject to avoiding: 

 

exceeding field capacity of the soil 
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leaks from pipe and structures 

 
use of water over non-productive land such as impermeable surfaces and 
riparian margins. 

(g) The installation of a backflow preventer in the event that the irrigation system 
is used to distribute fertiliser, effluent or any other injected contaminant.  

LEGAL AND PLANNING MATTERS 

Consent Requirements 

17. The consent requirements under the RMA, Transitional Regional Plan (TRP) and 
proposed Natural Resources Regional Plan (PNRRP) for water permit applications 
are outlined in the introductory s42A report. A summary of the requirements for this 
application are provided in Table 3 below, with a detailed discussion of the Waitaki 
Catchment Water Allocation Regional Plan (WCWARP) rules in the following 
paragraphs. 

Use RMA

 

TRP PNRRP WCWARP 

    

Rule 
2(1)(a) 

Rule 
2(1)(b) 

Rule 2(2) Rule 6 Classifying 
Rule 

Irrigation  S14 Discretionary

 

n/a Table 
3(xxii) 
5-year, 7-
day low 
flow 

No 
allocation 
limit 
stated 

n/a Table 5, 
row v 
Ag & 
Hort 

Rule 16 
Non-
complying 

Table 3: summary of consent requirements for application CRC070328 

18. Rule 2(1)(a) requires that no person shall take or use water unless the flow in the 
relevant river is above the minimum flow.  

19. Rule 2(1)(b) requires that no person shall take or use water unless the activity is 
within the allocation limit for the water body specified in Table 3. There is no 
allocation limit for this water body. 

20. Malcolms Creek and the unnamed tributary thereof is classified under Table 3, row 
(xxii) for all other rivers and streams which stipulates a minimum flow of the 5-year, 7-
day low flow. The applicant has proposed a low flow which they estimate is above the 
5-year, 7-day low flow.  

21. At the time of preparing this report CRC Hydrologists have stated that there is 
insufficient gauging information to ascertain an appropriate minimum flow for 
Malcolms Creek. Given that the 5-year, 7-day low flow for this waterway is uncertain, I 
am therefore not satisfied that the application complies with this rule.  

22. Rule 6 deals with annual allocation limits. The proposed activity is classified under 
agricultural and horticultural activities downstream of Waitaki Dam but upstream of 
Black Point and is over the allocation limit for this activity. See appendix 3 of the 
introductory section 42A report for annual allocation and priority tables.  

23. Given that the activity contravenes Rules 2 and 6, the proposed activity is classified 
as non-complying under Rule 16. 
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DESCRIPTION OF THE AFFECTED ENVIRONMENT 

24. A description of the values of the Waitaki Valley in general is provided in the 
introductory s42A report. 

25. The applicant has provided a description of the environment with the assessment of 
environmental effects. 

26. Located between Kurow and Otiake Rivers, Malcolms Creek is a tributary of the 
Waitaki River. The northwest tributaries of Malcolms Creek drain from the eastern 
face of St Marys Range and springs on the applicant s property contribute to flows in 
the creek. The applicant advises that while the creek gains flows through their 
property, it disappears into gravels below the Otiake Road Bridge, approximately 
three kilometres from the Waitaki River (Attachment One). Below this point there is an 
ephemeral channel that only flows during very high rainfall events. 

27. The applicant states that due to the ephemeral nature of Malcolms Creek, 
downstream property owners do not rely on it for stockwater, however a number of 
submitters have stated that they rely on Malcolms Creek for stockwater, with one 
citing domestic water is sourced from the creek. 

28. Mr J G Watherston was identified in the assessment of environmental effects as an 
existing user, with an authorisation (CRC011285, Attachment One, Watherston s) to 
abstract 45 litres per second approximately two kilometres upstream of the proposed 
abstraction point. Mr Watherston s authorisation has subsequently lapsed as it was 
never given effect to. There are no other consented water takes on Malcolms Creek, 
although it appears from submissions that there are several permitted takes. 

29. Mr Watherston also holds resource consent (CRC000935.1) to take and use water 
from bore I40/0096 located approximately 2.5 kilometres downstream of the proposed 
abstraction. The rate of take authorised is 25 litres per second, and the bore is 
included in the allocation block as hydraulically connected to Malcolms Creek, 
however is not subject to a minimum flow. 

30. Mr Watherston has submitted in opposition to this application and intends to be heard 
in support of his submission. 

31. The applicant states that native fish may be present in the upper reaches of Malcolms 
Creek, however introduced species are not likely to be present given the ephemeral 
nature of the creek precluding connection to the Waitaki River for most of the year 
and thereby limiting fish migration. 

32. Malcolms Creek is not identified as a waterway of significant recreational or instream 
values in CRC inventory reports (U04/13; U04/13) of these values within the 
Canterbury Region. 

33. As part of Mr Watherston s consent application for CRC011285, an electric fish 
survey was undertaken by Mr Graeme Hughes (Fish and Game CSI) on 11 June 
2001. Two locations were surveyed using an Electric Fishing Machine, (marked sites 
A and B on Attachment One). At site A no fish were found and it was noted that 

this site had been dry throughout summer and autumn, and at site B upland bullies 
and common galaxids were found. Mr Graeme Hughes makes the following 
comments of Malcolms Creek: 
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Malcolms Creek is a very small ephemeral tributary of the Waitaki River. The lower reaches 
are dry except after a heavy rain event. The stream was flowing at approximately 6 to 8 litres 
per second at the time of the survey. Malcolms Creek provides limited habitat for fish life, low 
flows and extensive dry periods prevent fish passage to and from the Waitaki River, in places 
extensive beds of emergents impede what little flows exist in the short runs between pools. In 
the upstream continuous flow location (Site B) indigenous fish life is sparse. In accessible 
areas creek banks are modified by a history of domestic stock grazing. Crack Willows grow 
along the bank in several places providing wind blown debris to the creek bed.

 

34. The CRC hold a limited amount of flow data for Malcolms Creek, with 13 gaugings 
having been taken in 1973 and 1974. It is important to note that the gauging 
information is based on one site, Watherston s (Attachment One) located 
approximately 2 kilometres upstream of the nearest proposed abstraction locus 
(I40/0652, Attachment One). 

35. The application for CRC011285 estimated a seven day mean annual low flow of 17 
litres per second inferred from the catchment similarity to Lone Creek, a tributary of 
the Otiake River. The minimum flow of 15 litres per second below the point of take for 
CRC011285 was that recommended by Department of Conservation through 
consultation for that application. 

36. The applicant has provided no data to quantify the flow relationship between the 
Watherston s gauging site (Attachment One) and the location of the proposed 
minimum flow. 

37. There is very little water quality information within the vicinity of the proposal. No 
relevant groundwater quality sites are located near Malcolms Creek, and there is a 
single surface water quality sample taken in August 1983 which recorded no faecal 
coliform colony forming units (CFU) above the detection threshold of 2 per 100ml, and 
did not measure Nitrate-Nitrogen levels.  

ASSESSMENT OF ACTUAL AND POTENTIAL EFFECTS 

38. The effects that have been considered for this type of activity (surface water 
abstraction) are presented in the introductory s42A report. That report includes the 
presentation of the relevant planning provisions which direct us to consider these 
effects. A detailed discussion regarding the assessment of individual effects for this 
application is provided in the following sections of this report. 

Adverse effect on ecosystems 

39. I note that a number of submissions have highlighted concerns that there is 
insufficient availability of water to sustain irrigation takes, notably the 45 litres per 
second notified. 

40. The applicant states that the 7 day MALF has been estimated in CRC Report R05/16 
as being 11 litres per second, however the author, Mrs Suzanne Gabites, states that 
this should be used with caution due to the scatter at the bottom end of flows. Mrs 
Gabites also suggests that a 1 in 5 year 7 day MALF is likely to be around 70% of the 
7 day MALF, therefore 7.7 litres per second. 

41. The minimum flow proposed of 15 litres per second downstream of the abstraction 
point (identified as I40/0653 on Attachment Two) is considered by the applicant to be 
higher than the 1 in 5 year 7 day MALF. In a discussion with the Investigating Officer 
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on 08 July 2008, the applicant indicated that he considers the minimum flow 
reasonable given that he estimates the flow at this site was as low as about 12 litres 
per second at times. 

42. As the creek disappears to gravels naturally, the applicant considers that a minimum 
flow immediately downstream of the proposed abstraction is appropriate, noting that 
this is consistent with the minimum flow requirement for the abstraction previously 
authorised under CRC011285 (Watherston). 

43. Minimum flow requirements specified on Table 3 of the WCWARP apply to the bottom 
of the catchment, however I note that this location is typically dry given that Malcolms 
Creek runs into gravels before reaching the bottom of the catchment. Given the 
ephemeral nature of flows at the downstream end of the catchment it is not likely that 
a minimum flow can be set at this point as per Rule 2 of the WCWARP. 

44. CRC Hydrologists have advised that the relationship between the proposed point of 
abstraction, the proposed minimum flow site, and the few existing gaugings at 
Watherston s is unclear, and with the current data available there is no way to 
determine: 

a) Whether the rate sought of 22.5 litres per second is physically available at the 
abstraction point. 

b) If the 15 litres per second minimum flow proposed below I40/0653 is adequate 
or inadequate to sustain downstream values. 

c) If the natural flows at the point of abstraction are different to the flows 
measured at Watherston s. 

d) If the natural flows at the proposed minimum flow site are different to the flows 
measured at Watherston s, noting that inflows from Sandstone Creek (see 
Attachment One) may have an effect. 

45. Submitters have stated that there is insufficient water in Malcolms Creek to sustain 
the abstraction notified of 45 litres per second. I am unsure as to whether the issues 
raised in submissions will be changed as a result of the post-notification amendment. 

46. The recommendations from CRC Hydrologists for determining an appropriate 
minimum flow and management regime for the proposed abstraction on Malcolms 
Creek are: 

a) Data collection in the form of gaugings  to determine the relationship 
between the flows at Watherston s gauging site, the inflows from Sandstone 
Creek, and the flows below the proposed downstream abstraction point; 
AND 

b) If a reasonable minimum flow is determinable, then the site could be 
managed by using the Kelly Gully recorder site on the Maerewhenua River 
(in addition to the minimum flow requirement). 

47. The Hydrologists note that the recommendation for the use of the Kelly Gully recorder 
site on the Maerewhenua River is based on the similarity in flow profiles between the 
catchments, based on the information available, and the recommended site being a 
telemetered water recorder that is therefore good for compliance monitoring 
purposes. 
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48. This still does not satisfactorily address whether the minimum flow of 15 litres per 
second proposed by the applicant would sufficiently protect ecosystem values, 
however provides an indication of what work could be undertaken to determine a 
satisfactory management regime. 

49. The proposal seeks to abstract from I40/0652 (Attachment Two) and leave 15 litres 
per second at the minimum flow site located somewhat downstream of the abstraction 
point (See Attachment Two). I am concerned that depending on the flow gains below 
the point of abstraction, the proposal may be able to take the entire flow at the point 
of abstraction and may thereby adversely affect aquatic values. 

50. This is of particular relevance given that the applicant advised me on 08 July 2008 
that the flows are higher at the minimum flow site than at the abstraction point as a 
result of springs and tributary confluences. 

51. The applicant may choose to address this issue more appropriately by proposing a 
minimum flow immediately below the abstraction point, and I note that it is unclear if 
there are any values of significance within Malcolms Creek. 

52. Fish and Game have not highlighted any fish values associated with Malcolms Creek 
in their submission, however state that the creek contributes to the Waitaki via 
subsurface flow in some instances. 

53. The applicant has proposed a fish screen of 3 millimetres to be installed on the pump 
intake and considers that with this and the minimum flow proposed, that the adverse 
effects on ecosystems will likely be minor. 

54. Given that there are still outstanding issues with an appropriate minimum flow and 
concerns that the applicant may abstract the entire stream flow, and furthermore 
there are submitters that intend to be heard, a conclusion regarding the scale of the 
actual and potential adverse effects of the proposed activity on ecosystems cannot be 
made at this time.  

Adverse effect on other users 

55. There is one other user, Watherston and Company Limited, that at the time 
submissions were lodged, was authorised to abstract 45 litres per second some two 
kilometres upstream of the applicant, however this authorisation has since lapsed. 
This party has lodged a submission in opposition to this application. 

56. Without hearing the submissions I am unable to ascertain as to whether the concerns 
raised therein relate to the proposed abstraction operating in conjunction with what at 
the time was an existing, albeit not exercised, authorisation, or the proposed 
abstraction on its own. 

57. The AEE states that given the ephemeral nature of the creek it is not relied on for 
stockwater, however a number of submitters have stated that they do take from 
Malcolms Creek for stockwater, and in one case domestic use is identified. These 
abstractions are not authorised by resource consents and I am unable to determine 
the extent of permitted abstractions on Malcolms Creek, particularly given the 
disparity between the applicant s description that the Creek is not relied on for 
stockwater and the submissions indicating that it is. 

58. As noted earlier I am concerned that the proposal could take the entire flow at the 
point of abstraction, and I consider this is of particular relevance given that there is a 
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submitter (B & G McCone) who states that their land is located between the point of 
abstraction and the proposed minimum flow site. 

59. As discussed above, Canterbury Regional Council Hydrologists have reviewed the 
proposed minimum flow, and consider with the data available they are not able to 
ascertain whether this will leave sufficient water for other users of Malcolms Creek. 

60. It has been noted by the applicant that the creek disappears into gravels for most of 
the year. There is the potential for abstraction on this creek to result in a reduction in 
flow which may lead to the period at which the creek is dry at the lower end of the 
catchment being extended. 

61. A minimum flow for the abstraction based on a 5 year 7 day MALF would likely leave 
sufficient water to allow permitted activities to occur, and I have already identified the 
information that CRC Hydrologists consider would be required for this. 

62. Without hearing from the submitters, and without the information available on which to 
set an appropriate minimum flow, I cannot be satisfied that the proposal will leave 
sufficient water for other abstractive users. 

Adverse effect on people, communities and amenity values 

63. The applicant states that a minimum flow is proposed that should ensure that the 
proposed abstraction does not compromise amenity values through reduced stream 
flows. 

64. Malcolms Creek is not identified as having fishery or recreational or amenity values, 
nor have Fish and Game raised concerns relating to the values in the Creek. One 
submitter (AR & BA Watherston) has raised concerns in relation to the effects on 
waterway culture, and wishes to be heard in support of this submission. At the time of 
writing this report Department of Conservation have submitted on this application, and 
while no specific issues in relation to Malcolms Creek were raised in the written 
submission, DOC were intending to visit the site to support their submission. No 
submissions appear to relate to Malcolms Creek holding any recreational value. 

65. The proposal is located on unirrigated private farmland and as such the use of water 
for irrigation of this land is unlikely to adversely affect amenity values. Additionally as 
noted in the description of the environment Malcolms Creek is reportedly modified by 
a history of domestic stock grazing. 

66. The annual volume sought under this application sits outside the annual allocation 
provided for in Table 5 of the WCWARP for agricultural and horticultural activities. 
The granting of this consent would therefore potentially reduce the amount of water 
available for other activities including community supply. 

67. The applicant has not addressed the wider effects on community in respect of Policy 
12 and availability of water to other activities listed in Objective 2 with regards to 
annual allocations to activities. This policy specifies that any activity that falls outside 
of the allocation limits specified in Rule 6, Table 5 must demonstrate the effect of 
granting the consent on the entitlements to other activities over the timeframe of the 
consent.  

68. This is of particular relevance given that the annual volume sought may not 
reasonably be attainable and this will be discussed below under adverse effect of an 
inefficient take . 
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69. Without hearing from submitters, and the advice by CRC Hydrologists that there is 
currently insufficient information with which to determine an appropriate minimum 
flow, and that the applicant has not assessed the adverse effects of the allocation 
sought on other activities, I cannot determine the extent of adverse effect of the 
proposed take on people, community and amenity values. 

Adverse effect of an inefficient take 

70. The taking of water in excess of that required for the intended use may contribute to 
water levels being unnecessarily reduced and less water available for other users.  

71. The applicant has proposed an annual volume of 228,900 cubic metres based on the 
42 hectare area of medium soils over which irrigation is sought. The applicant has 
stated that the property receives an effective irrigation season rainfall of 205 
millimetres. The volume is calculated as per the methodology outlined in report 
U05/15 to which Policy 16 of the WCWARP refers. 

72. The applicant considers that the proposed application rate of 0.5 litres per second per 
hectare (4.6 millimetres per day) is reasonable given that peak evapotranspiration 
rates in summer are expected to exceed 5 millimetres per day. 

73. An efficiency condition requiring that the applicant ensure that water used does not 
exceed that required to return the soil to field capacity, avoid leakage from pipes and 
structures, and avoid use of water on non-productive land, has been proposed by the 
applicant. 

74. Given the mitigation proposed as an efficiency condition and an annual volume the 
applicant considers that the water will be used efficiently. 

75. I have highlighted concerns raised both by submitters and CRC hydrologists in 
relation to the uncertainty as to whether the rate sought is available. Again it is noted 
that the applicant has not provided satisfactory evidence to show that the 22.5 litres 
per second is available. 

Technical efficiency 
76. If the 22.5 litres per second is not available, any water abstracted at a lesser rate will 

have to be used efficiently and will require careful management at times of peak 
demand to ensure that the use is maximised, thereby promoting efficiency in the use 
of water. 

77. The maximum daily application rate is unlikely to exceed peak evapotranspiration 
levels and the annual volume proposed is reasonable for the area over which 
irrigation is sought and I am satisfied that the proposed abstraction represents a 
technically efficient take that is both reasonable and efficient for the intended use, and 
is consistent with the guidelines provided in Policies 15 and 16 of the WCWARP. 

Allocative efficiency 
78. I do not however consider the proposal satisfactorily demonstrates allocative 

efficiency given that the instantaneous rate and daily volume sought has not 
satisfactorily been demonstrated as being available from Malcolms Creek, and I am 
concerned that there is the potential that the annual volume sought may be greater 
than that which may be reasonably attained. 



Report 25: Waitaki valley Vineyards Ltd 

File No: CO6C/25588 Page 12 of 21 

Consent No: CRC070328   

79. For most of Canterbury, abstractions from surface water are allocated on the basis of 
rate not annual volume, with the consequence of reduced reliability of water resulting 
in annual volumes not being attainable, not generally considered relevant.  

80. Rule 6 (Table 5) of the WCWARP sets out volumetric allocation limits for activities, by 
location, but irrespective of the water source. It is noted that the proposed abstraction 
exceeds the 150 million cubic metre allocation limit for Agricultural and Horticultural 
activities downstream of the  Waitaki Dam but upstream of Black Point. 

81. Unless the applicant can satisfactorily demonstrate that the volume sought can be 
taken, there is potential that the abstraction, if granted could bank allocation that 
would otherwise be entitled to be applied for by other users, and as noted above may 
reduce the availability of water for other activities. I consider this issue particularly 
relevant given that the allocation sought of 228,900 cubic metres is above the 150 
million cubic metre allocation limit specified in Table 5 of the WCWARP for this type 
of activity. 

82. Given that there are still outstanding issues with regard to the availability of the rate 
sought I am unable to make a conclusion as to whether the proposed take represents 
an acceptable allocative use of water, noting that information satisfying this concern 
would likely be able to be addressed by the flow gauging information requirements 
detailed by CRC Hydrology staff. 

Adverse effect of use on water quality 

83. The applicant considers that as the property will not be used for intensive cropping or 
dairying and that water will be applied using spray irrigation in an efficient manner, 
that the adverse effect of the proposed use on groundwater quality will be minor. 

84. The applicant has stated that the water will not be used for intensive cropping and 
dairy pasture, and I recommend conditions limiting the scope of the application to 
preclude these uses. 

85. There have been a number of submissions that have raised the potential for 
intensification to adversely affect water quality. 

86. The take has been noted as technically efficient, the 42 hectare area over which 
irrigation is sought is comparatively small, and mitigation is recommended precluding 
the use of water for intensive crops or milking dairy cows. Furthermore the proposal is 
located on existing farmland, albeit currently unirrigated. 

87. There are no indications of water quality issues in Malcolms Creek or the 
groundwater within the vicinity, due partly to a scarcity of data. There is no 
information to indicate that the receiving environment will be unusually sensitive to the 
proposed use, and the environment is already recorded as being modified by 
domestic grazing, furthermore no written submissions have raised water quality in 
Malcolms Creek as a specific issue which requires addressing.  

88. It must be noted that there are submissions that are specific to the proposal that wish 
to be heard and this issue may yet be raised. Despite this, given the conditions 
recommended I consider that the adverse effect of the proposed use on water quality 
will likely be minor. 
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Adverse effect on Tangata Whenua values 

89. The site of the proposed abstraction is within the rohe of Te Runaka O Moeraki. Te 
Runaka O Moeraki and Te Runanga O Ngai Tahu were served notice of the 
application in August 2007. Submissions were received in opposition to this 
application from Te Runanga O Ngai Tahu. 

90. Given that there are a number of submissions which identify cultural values, I cannot 
conclude whether the actual and potential effects on the cultural values of the area 
will be minor.  

STATUTORY ASSESSMENT 

Part II Purpose and Principals  

91. Part 2 of the RMA contains sections 5 to 8 which define the purpose and principals of 
the RMA.  

92. I am unsure as to whether the proposed activity is consistent with the purpose and 
principals of the RMA most notably Section 7 (g), Other Matters, in relation to 
allocation limits. 

Regional Policy Statement (RPS) 

93. Under Section 104(1)(b)(iii) of the RMA, the consent authority shall have regard to 
any relevant regional policy statement.  The Canterbury Regional Policy Statement 
has been operative since 26 June 1998.   

94. Of significance to these applications is Chapter 9, which relates to the management 
of the Region s water resources. The WCWARP and PNRRP take into account 
policies in the RPS and address the issues outlined in more detail. Any assessment 
of effects has been made using these documents and therefore I have had regard to 
the RPS throughout this assessment. 

Decisions on consents - Water permits 

95. The taking and use of water is a non-complying activity and must be discussed in the 
context of s104 of the RMA.  If it meets the threshold test of s104D it must then be 
considered under s104. 

96. Section 104D outlines matters that must be considered when determining an 
application for a non-complying activity. This section states that a consent authority 
may grant a resource consent for a non-complying activity only if it is satisfied that 
either, the adverse effects of the activity on the environment will be minor 
(s104D(a)(1)), or the application is for an activity that will not be contrary to the 
objectives and policies of the relevant plan (s104D(1)(b)). 

S104D(1)(a) 
97. As discussed in the assessment of effects section of this report, with the information 

provided to date, I am not satisfied that the adverse effects of the proposed activity on 
the environment will be minor, even when taking into account the proposed mitigation. 
In particular, I am not satisfied that ecosystems and other water user s reliability of 
supply will be protected, or that the adverse effects of the proposal on people and 
communities will be minor. 
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S104D(1)(b) 
98. Rule 16 of the WCWARP which classifies the taking, diversion and damming of water 

activities as non-complying states that the consent authority will have regard, among 
other matters, to all the policies of the WCWARP. The objectives and policies of the 
WCWARP that are relevant to each potential adverse effect have been identified in 
the introductory s42A report. A discussion of the policies and objectives that are of 
particular relevance to this application is included in the following paragraphs. 

Environmental flow and level regimes 

99. Policies 2  8 and 45 deal with environmental flow and level regimes. 

100. Policy 4 outlines a number of matters that must be considered when setting an 
environmental flow and level regime and is particularly relevant to this application. As 
discussed in the assessment of effects section above, I am unable to determine 
extent of effects on the values of given that information as to an appropriate minimum 
flow and flow availability is not available and there are submissions to be heard on 
these issues. I am concerned that the application that may take the entire flow of 
Malcolms Creek at I40/0652 may be contrary to (p) existing flow and level regimes, 
physical resources and activities and (q) the amount and reliability of water that can 
be taken, used, dammed or diverted. 

101. Policy 3 and 44 outline values that must be maintained when setting an 
environmental flow regime for tributaries of the Waitaki River and links directly to Rule 
2 and the environmental flow and level regimes outlined in Table 3. In 44(i), this policy 
recognises the natural and recreational values of tributaries of the Waitaki River. 
Given that Malcolms Creek is not permanently connected to the Waitaki River and 
there are no known recreational values, I am satisfied that the application is not 
contrary to policy 44(i). 

Policies on the allocation to activities 

102. Policies 10 to 14 deal with the allocation to activities. Policy 10 is not applicable to this 
application. 

103. Policy 12 outlines a number of matters that must be considered and links directly to 
Rule 6 and the annual allocations to activities outlined in Table 5 of the WCWARP. 
This application is over the annual allocation limit set for this type of use between the 
Waitaki Dam and Black Point.  

104. The applicant has not assessed the effect of granting these consents on entitlements 
of water to other activities listed in Objective 2 and the matters outlined in Policy 12. 
Therefore I cannot assess the application against Policy 12, and in particular, I cannot 
determine whether the application is contrary to Policy 12(i) expressing the allocation 
to activities in annual volumes, given the applicant has not demonstrated the volume 
sought is reasonably attainable. 

105. Policy 13 deals with water quality issues resulting from land use intensification and 
enables the consent authority to have regard to the water quality objectives in the 
PNRRP. The WCWARP incorporates by reference Objectives WQL1, 2 and 3 of the 
PNRRP which contain particular outcomes to be achieved in the regions waterbodies. 
I am satisfied that the application is not contrary to this policy.  
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Policies on efficient and effective use 

106. Policies 15 

 
20 deal with efficient and effective use and all are applicable to this 

application.  

107. Policy 15 ensures that the rate of abstraction and the annual volume is reasonable for 
the intended use. As discussed in the assessment of effects section of this report, I 
am satisfied that both the rate of abstraction and the annual volume is reasonable for 
the intended use. 

108.  Policy 19 deals with efficiency of water distribution systems. The proposed takes is 
immediately adjacent to the area over which irrigation is sought, and as such no large 
scale distribution network will likely be required. I note furthermore that the applicant 
has proposed a condition requiring that they will take all practicable steps to avoid 
leakage from pipes and structures. Given the scale of the proposal and the mitigation 
proposed I consider that the application is consistent with this policy.  

Policies for tributaries of the Lower Waitaki River 

109. Policy 44 deals with the environmental flow regime in the tributaries of the Lower 
Waitaki catchment. Policy 44(ii) enables access to water for the activities identified in 
Objective 2, to the extent consistent with Objective 1. 

110. Policy 44(i) recognises the natural and recreational values of smaller tributary 
catchments, and given that there is not sufficient information to determine if the 
proposed minimum flow complies with the environmental flow regime consistent with 
that established in Table 3 I cannot be satisfied that the application is not contrary to 
Policy 44(i). 

111. With regard to policy 44(ii), the applicant has not provided an assessment of the 
effect so I cannot determine whether the application is contrary to this policy. 
Therefore, I am not satisfied that the proposed activity will allow access to water for 
the activities identified in Objective 2. 

Restrictions 

112. Policies 23  27 deal with restrictions during times of low water availability.  

113. Policy 23 ensures that environmental flow and level regimes are complied with by 
requiring that all consent holders restrict their rate of take during times of low flow.  

114. I cannot determine whether the proposal is contrary to this policy given that the 
applicant has not provided sufficient information relating to the site of abstraction as 
to whether the minimum flow is appropriate. It should be noted that CRC Hydrologists 
have outlined gauging information that the applicant may be able to provide that might 
result in a minimum flow that is consistent with this policy. 

Objectives 

115. Objectives 1 and 2 are key objectives in relation to the proposed taking of water. I 
have considered whether Objective 1 can be met in terms of sustaining the quality of 
the river and surrounding environment. This is a finely balanced decision and that 
while the proposal may not be entirely consistent with Objective 1 and the associated 
policies, it is difficult to determine if the inconsistencies are significant enough to 
make the proposal contrary to Objective 1. 
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116. The proposed activity will impact on the matters outlined in Objective 1, particularly 
(e), (f) and potentially (g). There have been a number of submissions received due to 
concerns on (e) and particularly (f). I therefore cannot determine whether the 
proposed activity is contrary to these values at the time of preparing this report. 

117. Objective 2 aims to provide water for different activity types. The proposed activity is 
not within the annual allocation limit for agricultural and horticultural activities outlined 
in Rule 6. The applicant has not assessed whether the granting of this application 
would affect availability of water to other users and there is uncertainty as to whether 
the annual volume sought is attainable. 

118. Objective 4 aims to achieve a high level of technical efficiency in the use of water. I 
do not consider the applicant has satisfactorily demonstrated that the water is 
available, however I am satisfied that the proposed use of water technically efficient 
and is therefore consistent with this objective. 

119. Objective 5 deals with the practical and fair sharing of allocated water during times of 
low water availability. I am satisfied that this objective is met. Given the uncertainty as 
to the extent of permitted users of Malcolms Creek and the uncertainty as to whether 
the minimum flow proposed will protect these uses I cannot determine if the 
application is contrary to this objective. 

Section 104(1) 
120. If the Commissioners consider that the proposed activity passes either of the two 

gateway tests of section 104D, they may wish to consider the application with 
regard to section 104(1). 

121. Section 104(1) outlines matters that the consent authority must have regard to when 
considering an application. 

122. With regard to s104(1)(a), the actual and potential effects of the activity have been 
discussed in the assessment of the activity and summarised in the discussion 
regarding section 104D(1)(a). As discussed earlier, with the information provided to 
date, I am not satisfied under s104D(1)(a) that the actual and potential effects of the 
activity are minor. In addition, given that the applicant has not addressed several 
areas of concern (effects on ecosystems, other users, and on people and 
communities) I cannot determine under s104(1)(a), whether the actual and potential 
effects of the proposed activity are acceptable. 

123. With regard to s104(1)(b), the relevant provisions of the RPS, WCWARP, and 
PNRRP have been considered, Specifically, the relevant provisions of the WCWARP 
have been discussed in detail in the section 104D(1)(b) discussion. 

124. With regard to s104(1)(c), the consent authority can consider any other matter 
relevant and reasonably necessary to determine the application. Other matters that 
the Commissioners may wish to consider include the integrity of the WCWARP, and 
the precedent effect of granting a consent over the annual allocation limit for 
agricultural and horticultural activities. 

125. With regard to plan integrity, the WCWARP is an operative plan and several 
submitters expressed concern that the proposed activity contravenes the allocation 
limits specified in the plan, which was developed after a lengthy consultation process.   

126. In Annex 1 of the WCWARP at  paragraph 76 it states that: 
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The environmental level and flow regimes, and the allocations to activities, are two key 
components of the allocation framework established by this Plan.  They should be binding 
except in specific cases where it can be established that the adverse environmental effects of 
the proposal are minor, and where the activity is not contrary to the objectives and policies of 
this Plan.  

127. While the effects of the proposed activity, and its relationship to the provisions of the 
WCWARP are discussed elsewhere, I consider that this statement adds support to 
the argument that consideration of any consent that is over the allocation limit is a 
key component of the allocation framework of the Plan , and therefore must be 

considered very carefully in light of both plan integrity and public confidence in the 
plan development process. 

128. The Waitaki Allocation Board did not prohibit a proposal such as that sought under 
consent application CRC070328. However, it is my view that granting this application 
with an annual allocation over that set out in Table 5 could be seen as a review of the 
Waitaki Allocation Board s decision on what an appropriate allocation limit for 
agricultural and horticultural activities between the Waitaki Dam and Black Point 
should be. I consider that the Commissioners should take into account the precedent 
effect of granting this application, as it will inevitably result in existing and future water 
permit holders seeking consents with annual allocations above than that specified in 
the WCWARP, and ultimately be treated as a plan change with respect to the 
allocation limits. 

RECOMMENDATION 

Grant or Decline 

129. Section 104B applies to any application which is a non-complying activity and states 
that the consent authority may grant or refuse an application for a non-complying 
activity, and may impose conditions under s108. 

130. Having considered all relevant matters outlined in section 104D which contains 
particular restrictions for non-complying activities, I am not satisfied that either the 
adverse effects of the proposed activity on the environment will be minor, or that the 
activity will not be contrary to the objectives and policies of the WCWARP. I have also 
considered s104(1) and am not satisfied that the actual and potential effects are 
acceptable.  

131. This is due to the lack of assessment of effects by the applicant, and of primary 
concern are: 

a) effects on ecosystems and other users through reduced reliability of supply and lack 
of an appropriate minimum flow to protect these needs. I consider that this issue can 
likely be addressed by the applicant at the hearing or potentially through conditions. 

b) effects on allocation to other activities as the proposed activity is over the allocation 
limit for agricultural and horticultural activities.  

132.  Under section 104B, I therefore cannot recommend that CRC070328 be granted.  

Duration 

133. The applicant has requested a duration of 35 years.  
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134. Section 1.3.5 of Chapter 1 of the PNRRP relates to the duration of resource consents. 
Resource consents (other than for land use or subdivision) can be granted for a 
maximum duration of 35 years. This section outlines a number of factors that must be 
taken into account when considering the duration of any resource consent to be 
granted including (a) The nature and sensitivity of the affected environment, 
including: 

(i)  the degree to which the sensitivity of the affected environment may 
become more sensitive over time; and 

(ii) the risk of unforeseen adverse effects arising from the consented 
activity and;   

(iii)  the level of knowledge about the affected environment". 

135. I consider that matters outlined above are relevant to the current application, in 
particular (a)(iii) given the level of knowledge, particularly in relation to flows, about 
the affected environment from which abstraction is sought. 

136. A number of submissions have been made which consider the potential duration for 
water permits. Most of those submissions consider that a duration of 10 to 15 years is 
more appropriate for these consents.  

RECOMMENDED CONDITIONS 

137. Comments on the mitigation proposed by the applicant for each application are 
provided earlier in this report.  

138. If the Commissioners decide to grant the water permit application, a list of conditions 
that are usually included in a water permit are provided in Appendix 6 of the 
introductory s42A report. A list of conditions for this application can be provided to the 
Commissioners upon request. 

139. It should be noted that the Investigating Officer is not satisfied that these conditions 
would adequately mitigate that adverse effects that are of key concern, for example, 
adverse effects on water quality and existing users.   

18 July 2008 
Signed:  

 

Date:  

  

David Just  
Consents Investigating Officer        

18 July 2008 

Signed:   

 

Date:  

  

  Reviewed by Bianca Sullivan  
Principal Consents Advisor 
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