
    
In the matter of the Resource Management Act 1991  

And   

In the matter of a joint app lic a tion CRCO21091 by the Ashburton 
Community Water Trust and Centra l Pla ins Water Trust to take 
water from the Rakaia River  

And app lic a tions to Environment Canterbury by the Ashburton 
Community Water Trust to use water from the Raka ia River 
and a ll assoc ia ted c onsents required for the c onstruc tion 
and operation of a hydro-electric power scheme   

And an app lic a tion to the Ashburton Distric t Counc il for the works 
associated with, and the opera tion of a utility, namely 
c onstruc tion of intake, settling pond , first c ana l with hydro 
genera tion fac ilities insta lled within the c ana l, sec ond c ana l, 
storage pond , and hydro-genera tion power sta tion and 
returning of the water to the Rakaia River            

 

SUBMISSIONS ON BEHALF OF SYNLAIT LIMITED 
17 September 2008 

Duncan Cotterill 
Solicitor acting: Polly Leeming 
PO Box 5, Christchurch 
DX WP20314, Christchurch   

Phone 64-3-379 2430 
Fax 64-3-379 7097  
p.leeming@duncancotterill.com

  



 

synlait - legal submissions  1  
SYN406/ 034 - ch6038104   

Introduction  

1. Synla it is a substantia l independent da iry fa rming and da iry p roc essing 

group .  Synla it opera tes da iry fa rms and a milk p roc essing p lant in the 

a rea to the north and south of the Raka ia River, both within and 

downstream of the Centra l Pla ins Water a rea and in the Ashburton 

area.   

2. Synla it owns its own fa rms, c o-ventures or manages others, and has 

supp ly and other agreements with add itiona l fa rms.  Synla it irrigates 

extensively on its own and managed fa rms, p rinc ipa lly from 

groundwater and in some cases, races. 

3. Synla it lodged written submissions in opposition to the app lic a tions 

made by Ashburton Community Water Trust (ACWT).  These written 

submissions still stand , however, Synla it does not wish to expand upon 

those any further today, other than to rec ord tha t the issues with 

respect to the scope of these applications is a fundamental issue to be 

addressed by the Commissioners.  Instead, Synla it intends to respond 

to the matters raised by Counsel for ACWT with respect to Synlait in her 

Second Summary of Submissions on behalf of ACWT.   

Relevant Synlait Consents 

4. The Canterbury Regiona l Counc il g ranted Synla it c onsent under 

CRC062685 to take 6 m3/ s of wa ter from the Raka ia River c onsisting of 

water una lloc a ted to existing c onsent users in Bands 2 and 3.  The 

grant of this c onsent is under appea l, however, it is likely tha t appeal 

will not be heard until priority matters have been resolved.   

5. Synla it a lso has an app lic a tion pend ing to take 6 m3/s of Band 5 water 

from the Raka ia River under App lic a tion CRC054384.  This app lic a tion 

is yet to be heard by the regional council. 
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6. The above c onsent and app lic a tion have been the sub jec t of the 

dec la ra tion p roc eed ings with respec t to p riority d isc ussed in more 

detail below.  
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Agreement between Synlait, Dairy Holdings and Barrhill Chertsey Irrigation  

7. The Submissions of Counsel for ACWT refer to c lause 8 of a Heads of 

Agreement between Da iry Hold ings, Barrhill Chertsey Irriga tion (BCI) 

and Synla it (the agreement). Counsel a lso c ommented tha t g iven the 

position of Synla it, Synla it would have some d iffic ulties if it was to 

oppose the ACWT applications this week.   

8. Synla it does not see the relevanc e of any c ommerc ia l agreement 

between the parties tha t does not d irec tly c onc ern ACWT.  Also, there 

a re a number of c onsents referred to in the agreement but the joint 

take application by Centra l Pla ins Water Trust (CPW) and ACWT is not 

one of them.  Synlait sees no impediment to Synlait making submissions 

on the joint app lic a tion or any other c onsents sought in c onjunc tion 

with that joint take application.   

9. Under the agreement there a re rec ip roc a l ob liga tions on a ll pa rties to 

ensure nothing is done to adversely a ffec t any c onsent held by, or 

app lic a tion for c onsent made by, Da iry Hold ings or Synla it to take or 

use any water from the Rakaia. 

10. The agreement does not p revent Synla it from opposing ACWT s 

applications for the following reasons: 

10.1 The BCI take CRC990088 is a lready granted for the full 17 

c umec s tha t ACWT relies on and Synla it is not doing anything 

to affect BCI s c onsent.   

10.2 The ab ility of ACWT to use the water under the BCI c onsent is 

not affected;  

10.3 The EAL application is not affected; and 

10.4 At the time of entering into the agreement, Synla its submissions 

in opposition to both the joint CPW/ACWT app lic a tion and 

ACWT s app lic a tions were a lready filed .  The agreement does 

not seek to fetter those submissions in any way.   
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Declaration Proceedings  

11. Counsel for ACWT ma inta ins tha t the Environment Court dec la red that 

Synla it c ould not ac c ess the water in Bands 2 and 3.  She further 

maintains this aspec t was not reversed on appea l, nor has leave been 

granted for this issue to proceed to the Court of Appeal.   

12. Synla it does not agree with ACWT s interp reta tion of the Dec la ra tion 

made by the Environment Court and submit that the hurdle needed to 

get over priority and banding issues is higher than ACWT suggests. 

13. The dec la ra tion p roc eed ings filed by CPW only sought dec la ra tions 

tha t the joint CPW/ACWT app lic a tion, CRC021091 to take water from 

the Raka ia River has p riority over the two Synla it c onsent and Synlia t 

application (CRC052033 and CRC06285). 

14. No dec la ra tion was sought asking the Environment Court to determine 

whether the app lic a tion for una lloc a ted Band 2 and 3 water c ould be 

made or whether such water was available.  The sole issue was priority. 

15. The Environment Court1 c onc luded a t tha t the Band 2 and 3 

app lic a tion was no more than a further app lic a tion for a lloc a tion from 

the Rakaia River.  

16. The Court then went on to make dec la ra tions in favour of the joint 

app lic a tion by CPW/ACWT (CRC021091) over both the Synla it c onsent 

and the Synlait application (CRC054384 and CRC062685). 

17. The Court then went on to say tha t there may be some advantage to 

pa rties in ob ta ining a dec la ra tion in rela tion to the Band 2 and 3 

consent dec la ring it as an app lic a tion for water from the Raka ia River 

ra ther than a partic ula r band .  The Court then issued timetab ling 

directions for the filing of any further declarations. 

18. Desp ite the invita tion by the Court to file for determina tion on whether 

the Band 2 and 3 app lic a tion is simp ly an app lic a tion for a lloc a tion 
                                                     

 

1 Centra l Pla ins Water Trust v Synla it Investments Limited Dec ision C45/ 2007, 
Environment Court, 27 April 2007 at para [94]. 



 

synlait - legal submissions  5  
SYN406/ 034 - ch6038104  

from the Raka ia River, no parties responded to tha t invita tion and no 

declaration has been made. 

19. The submissions and evidenc e p repared by a ll the parties foc used 

purely on p riority issues.  Synla it submits the c onc lusion reac hed on the 

Band 2 and 3 app lic a tion does not form part of the ra tio of the 

decision or part of the declarations made by the Court. 

Priority 

20. The dec ision of the High Court2 sets aside the dec la ra tions made by 

the Environment Court giving Synla it p riority over the joint CPW/ ACWT 

application. 

21. Both CPW and ACWT have appealed the decision of the High Court to 

the Court of Appea l, however, this appea l is unlikely to be heard 

before March next year. 

22. Therefore, the current position is that Synlait has priority over ACWT.  No 

stay of those proceedings has ever been applied for or granted by the 

Court.  It is submitted tha t the Commissioners, when considering these 

app lic a tions, must take into ac c ount the p riority c urrently held by 

Synlait.  The p resent app lic a tions are therefore to be c onsidered in the 

c ontext of the existing Synla it c onsents and the pend ing and p rior 

application.  

Dated 17 September 2008   

Pauline (Polly) Leeming  
Solicitor for Synlait Limited   

                                                     

 

2 Synla it Limited v Centra l Pla ins Water Trust High Court, Christc hurc h CIV-2007-
409- 1157, 11 March 2008 


