
Presented for filing by: 
Adderley Head 
Chris Fowler 
PO Box 1751, Christchurch 8140 

T 021 311 784 
E chris.fowler@adderleyhead.co.nz 

BEFORE THE INDEPENDENT HEARING COMMISSIONERS    
 

 

  

IN THE MATTER of the Resource Management Act 1991  

  

AND 

IN THE MATTER 

 

 
 
 
Of Proposed Plan Change 7 to the Canterbury Land and Water 
Regional Plan 
 

BETWEEN RAYONIER NEW ZEALAND LIMITED 
 
Submitter 

 
 

AND CANTERBURY REGIONAL COUNCIL 

 
 

Local Authority 

 
 

 

 
MEMORANDUM OF COUNSEL FOR RAYONIER NEW ZEALAND LIMITED AND PORT BLAKELY 

LIMITED  

Date:  24 February 2021 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
  



 Page 2/13 

 

MAY IT PLEASE THE HEARING COMMISSIONERS 

Introduction 

1 This Memorandum is filed on behalf of Rayonier New Zealand Limited and Port 

Blakely Limited (the Forestry Submitters). 

2 The purpose of this Memorandum is to respond to a specific matter raised in the 

Questions from the Hearings Commissioners (also referred to as Panel) on the 

Section 42A Reply Report document (Questions document). 

3 The Questions document asks, in relation to Rules 5.189B and 5.190A, how 

appropriate a controlled activity status is for new areas of plantation forestry within 

flow sensitive catchments (FSC).  

4 The Forestry Submitters submitted on the FSC rules seeking controlled activity 

status for afforestation but did not present evidence at the hearing for reasons 

noted below. 

5 The Forestry Submitters respectfully seek an opportunity to be heard if the 

Hearings Panel is minded to alter the activity status of the FSC rules.  

6 In the interests of efficiency, this Memorandum explains the development of the 

FSC rules through earlier regional planning instruments and why the Forestry 

Submitters consider that controlled activity status is appropriate for this activity. 

Relevant section of Questions document 

7 The specific part of the Questions document to which we refer is copied below:1 

 

8 The matter of the FSC rules is of particular interest to the Forestry Submitters.  

9 The Forestry Submitters’ original submission on Proposed Plan Change 7 (PC7) to 

the operative Canterbury Land and Water Regional Plan (LWRP) opposed the 

changes proposed by PC7 to the LWRP FSC rules2 because inter alia PC7 introduced 

                                                

1 From page 3 of the Questions document 
2 Para 11-13 of the Forestry Submitters’ Original Submission 
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a default activity status of discretionary for all new plantings of plantation forestry 

in FSC. 

10 The Forestry Submitters’ original submission sought that the PC7 rules regarding 

FSCs be amended so that the rules were no more stringent than the LWRP FSC 

rules. Those rules allowed planting of new areas within a FSC as a controlled 

activity where the relevant requirements in the FSC rule are met, and defaulting to 

a restricted discretionary activity where those requirements are not met. 

11 The Section 42A Reporting Officer recommended accepting this part of the Forestry 

Submitters’ submission3. Due to that recommendation, the Forestry Submitters did 

not present evidence on the matter at the PC7 hearing although the matter was 

referred to in legal submissions as follows:4 

The Submission in relation to Rule 5.189(1) and (2), regarding afforestation and 
replanting within flow sensitive catchments is not being pursued further because the 
relief sought by the Forestry Submitters has been adopted in the s42A Officer 
Report. 

12 The same FSC rules (albeit with some minor wording changes) have been 

recommended by the Reporting Officer in the Reply Report.  

13 If the Panel is minded to depart from the Section 42A Reporting Officer’s 

recommendation, by imposing a more stringent activity status for afforestation in 

FSC, the Forestry Submitters respectfully seek to be heard on this matter. 

Rationale for retention of controlled activity status for FSC rules 

14 In the interests of efficiency, the Forestry Submitters’ argument in support of 

retaining the controlled activity status for afforestation in FSC is set out below. 

15 The FSC rules in the LWRP5 have been carefully crafted. They include specific 

criteria, including thresholds, which afforestation proposals must meet in order to 

qualify as a controlled activity. Otherwise the activity defaults to a restricted 

discretionary activity. 

16 The criteria, and its component thresholds, are not arbitrary. They are the product 

of detailed hydrological evidence presented by forest owners at two full plan review 

hearings, being the hearings on the Natural Resources Regional Plan (NRRP) and 

more recently the hearings on the LWRP. This evidence was highly influential in 

decisions by the respective hearings panels on the final version of the FSC rules. An 

overview of the evolution of the FSC rules during these plan hearings is discussed 

below. 

                                                

3 Page 77 of the Section 42A Report on PC7 
4 Legal submissions at paragraph 21 
5 Rule 5.73 and 5.74 
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17 For convenience, a copy of the NRRP FSC rules (decision version), the pLWRP FSC 

rules (as notified), the LWRP FSC rules (decision version), the PC7 FSC rules (as 

notified), and the PC7 rules (Reply Report version) is attached at Appendix 1. 

The NRRP hearings process 

18 Restrictions on afforestation in FSC were first proposed by Environment Canterbury 

under the proposed NRRP circa 15 years ago. The notified NRRP included rules to 

control forestry in FSC on a per property basis.  Consent was to be required if more 

than 15% of any individual property in one of these catchments was to be 

afforested. 

19 Foresters in Canterbury (Foresters) lodged a submission opposed to these new 

rules and engaged Professor Tim Davies to give hydrological evidence on their 

behalf at the relevant hearing.  

20 Professor Davies gave evidence in support of bespoke rules for managing 

afforestation within flow sensitive catchments. Professor Davies’ approach was 

accepted by the Hearings Panel, chaired by Dr Brent Cowie.  

21 Dr Cowie was subsequently engaged by forestry submitters to give evidence in the 

LWRP hearings (see below). Dr Cowie’s evidence is attached at Appendix 2. It 

discusses the NRRP decision in some detail including (relevantly) as follows6: 

I agree that large scale forestry in some catchments in Canterbury could have 
significant adverse effects on flows, instream values, and downstream users.  For 
this reason I consider that well targeted regulation controlling the effects of forestry 
on water yield are appropriate. 

NRRP commissioners focussed on effects in two ways.  First, the only catchments 
subject to regulatory control were those where forestry could reduce 7dMALF by 
more than 5%, and/or average annual flow by more than 10%.  This meant only 
nine catchments in Canterbury were subject to restrictions on forestry in the 
Operative NRRP.  Restricted discretionary consents would be required if either of 
these thresholds were exceeded over time in these catchments. 

In practise protecting 95% of 7dMALF means there are fairly strong restrictions on 
afforestation in headwaters, as this is where baseflow is generated.  However the 
requirement to protect 90% of average flow places less restrictions on forestry in the 
balance of the catchment. 

22 Dr Cowie’s evidence refers to the NRRP decision overview which summarised the 

merits of this approach to management of flow sensitive catchments as follows:7 

This approach has some strong advantages.  It promotes the sustainable 
management of water resources by protecting life supporting capacity.  It also offers 
significant protection to existing users while allowing landowners reasonable use 
rights on their properties.  As such, it is effects based, transparent, and we believe 
equitable.  It will provide for the sustainable management of water yield in flow 
sensitive catchments on robust and defensible grounds.  It also provides certainty for 
land owners wishing to undertake significant forest plantings on their properties in 
the flow sensitive catchments. 

23 The NRRP Hearings Panel therefore decided to control new forest plantings in FSC 

that met specified criteria, namely where the proposed new plantings will not 

                                                

6 Dr Cowie’s evidence on the LWRP at paragraphs 14-16 
7 Supra at paragraph 45 
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cumulatively cause more than a 5% reduction in the 7dMALF and/or more that a 

10% reduction in the mean flow (refer NRRP Rule 28(1)(b)and condition (3) at 

Appendix 1). 

The LWRP hearings process 

24 The notified version of the LWRP proposed to alter the FSC rules from those 

contained in the decisions version of the NRRP by reverting back to a rule relating 

to the percentage area per title proposed to be afforested within a FSC.  

25 Once again, the Foresters expressed their opposition to this approach via a 

submission on the LWRP.  

26 The Section 42A Reporting Officer recommended two changes to the FSC rule in 

response to the Foresters’ submission. First, the activity status was recommended 

to be changed from permitted to controlled.  Second, the threshold for meeting the 

rule was changed from 15% of a property to 20% of the total area of flow sensitive 

catchment or sub catchment.8 

27 Dr Cowie’s evidence contains the following evaluation of the Section 42A Report 

recommended changes:9 

I support the change to a controlled activity as the only matter for control is the 
provision of information, which is important for ECan to administer these provisions 
effectively. 

While I do not support the second limb of Rule 5.110, I do support the changes 
recommended to it, at least in smaller catchments.  It is a significant improvement 
over the provisions of the pLWRP as notified.  This is because the rule now refers to 
the total area planted in a catchment or sub catchment – if the total area does not 
exceed 20%, planting is provided for, and this provides at least a potential 
opportunity for significant afforestation as a controlled activity on individual 
properties that the rule in the proposed Plan doesn’t. 

The problem with this rule, as recommended to be changed, is that from an effects 
based viewpoint it remains flawed.  This is because the effects on water yield of 
planting in a catchment depend critically where the trees are planted.  If they are in 
the headwater reaches, where baseflow is generated, 20% afforestation could have 
significant effects on 7dMALF.  However, outside of the headwaters effects will 
largely be on average flows… 

28 Dr Cowie’s concluding remarks included the following comments10  

By returning essentially to the approach in the proposed NRRP, ECan have in the 
pLWRP placed administrative simplicity ahead of managing effects  As any such rules 
to control forestry in flow sensitive catchments are made under s9(2) of the Act, in 
my view they should be strongly focussed on the effect being managed, not 
administrative simplicity.  In other words the primary focus should be primarily on 
effectiveness, not administrative efficiency. The approach ECan have used in the 
[notified LWRP] returns to the NRRP as notified, ignores NRRP submitters, ignores 
the deliberations of the NRRP hearing committee, and is not founded in effects based 
management.  It should be rejected because it lacks reasonable justification, and the 
approach in the operative NRRP inserted in its place. 

However changes recommended by Officers to Rule 5.110 are a significant 
improvement over what was in the proposed LWRP, but they remain flawed because 
they are not entirely effects based.  This is because effects on flows depend where in 
a catchment trees are planted, with headwater locations being particularly sensitive. 

                                                

8 Supra at paragraph 61 
9 Supra at paragraphs 62-64 
10 Supra at paragraphs  68-71 
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However I do think the amendments recommended by Officers to Rule 5.110 have 
merit in smaller catchments.  One of the nine flow sensitive catchments subject to 
restriction in the operative NRRP is French Farm Stream on Bank’s Peninsula, which 
has an area of <5km2.  There are only likely to be one or two landowners who could 
afforest significant parts of the catchment, so a restriction on a catchment area 
planted basis could be appropriate there to maximise efficiency.  This could also 
apply in other small catchments of say up to 20km2.  This would include most of the 
additional “flow sensitive” catchments listed in Sections 6-15 of the pLWRP, as many 
of these catchments (or at least those I am familiar with) are small 

However in larger catchments – the Waipara for instance is 856km2 - it would be 
inexcusable in my view to sacrifice effectiveness and targeted regulation to protect 
water yield simply because to do so would be administratively expedient. 

29 The Forester’s arguments, and Dr Cowie’s evidence, were accepted by the LWRP 

Hearings Panel and the result is the current Rule 5.73 in the LWRP (refer Appendix 

1). Notably, the LWRP Panel had the same chair as the present hearing, retired 

Principal Environment Court Judge David Sheppard. Mr Rob van Voorthuysen was 

also on the LWRP Hearings Panel. 

Controlled activity status best meets requirements of section 32 

30 The question of appropriate RMA regulation of afforestation in FSC has been 

thoroughly canvassed in earlier regional plan hearings. On each occasion the 

hearings panel has adopted recommendations of experienced hydrological experts 

and accepted that a controlled activity rule is appropriate.  

31 The FSC rule contained in the Officer Reply Report is in all material respects the 

same as the FSC rule in the operative LWRP.  

32 To reiterate, the current FSC rule framework only allows certain afforestation 

proposals that qualify under the rule to be processed as a controlled activity.  

33 The qualifying criteria are critical to operation of the rule and they are in imbedded 

in the FSC rule itself (refer Appendix 1). These criteria have been developed 

through expert evidence from experienced hydrologists familiar with Canterbury’s 

topography and hydrological conditions, and the effects of afforestation on flow 

sensitive catchments.  

34 Afforestation proposals that do not meet the specific criteria expressed in the rule 

would default to a discretionary activity. 

35 It is considered that the controlled activity status included in the operative LWRP 

and recommended in the PC7 Section 42A Report is more effective and efficient 

than a more stringent activity status. A controlled activity status better achieves an 

appropriate level of management of environmental effects relative to the level of 

restriction on afforestation activity.  

36 In light of the above, it is respectfully submitted that an increase in the activity 

status of new planting in FSCs, above a controlled activity, is not justified when the 

effects of a qualifying afforestation proposal will be minimal. 

37 The Forestry Submitters would welcome the opportunity to be heard on this matter 

should the Panel be minded to depart from the recommendations of the PC7 
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Section 42A Report and impose a more stringent activity status for afforestation in 

flow sensitive catchments.  

38 Counsel notes that the PC7 hearing is being reconvened this Friday to hear the 

Officers’ reply to the Panel’s questions. Counsel does not have anything further to 

add, however if it will assist the Panel, Counsel is available at short notice to attend 

the hearing should the Panel have any questions arising from this Memorandum. 

 

DATED at Christchurch this 24 day of February 2021 
 

 

 
     
Chris Fowler 
Counsel for Rayonier New Zealand Limited and Port Blakely Limited 
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pLWRP FSC Rule (as-notified) 

 

 
 
 



 

LWRP FSC Rules (operative version) 

 

 

 

PC7 FSC Rules (as-notified)  

5.189 Any plantation forestry activity regulated by the Resource Management 

(National Environmental Standards for Plantation Forestry) Regulations including: 

a. the use, excavation, deposition or disturbance of land, including in 

the bed of a lake or river, or in a wetland; or 

b. the planting, replanting or clearance of vegetation, including in the bed of 

a lake or river, or in a wetland; or 

c. the taking or diverting of water; or  

d. the discharge of contaminants into water or onto or into land in 
circumstances where it may enter water;  

is a permitted activity, provided the following conditions are met: 

1. Planting of new areas does not occur within any Flow Sensitive 

Catchment listed in Sections 6 to 15 of this Plan;... 

5.190 Any plantation forestry activity regulated by the Resource Management 

(National Environmental Standards for Plantation Forestry) Regulations including: 

a. the use, excavation, deposition or disturbance of land, including in 

the bed of a lake or river, or in a wetland; or 

b. the planting, replanting or clearance of vegetation, including in the bed of 

a lake or river, or in a wetland; or 

c. the taking or diverting of water; or  

d. the discharge of water or contaminants into or onto land in circumstances 
where it may enter water; 

that does not meet one or more of the conditions in Rule 5.189 is a discretionary 

activity. 
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PC7 FSC Rules (Reply Report version)  
 
 

 
 

 

 

  


